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Aligning	  Sustainability	  and	  the	  Torrens	  Register–Challenges	  and	  Recommendations	  for	  Reform	  	  
Sharon	  Christensen1	  
WD	  Duncan2	  
	  
‘Sustainability’	  is	  a	  policy	  mantra	  of	  modern	  governments	  particularly	  in	  relation	  to	  natural	  resources.	  
The	  traditional	  connection	  between	  land	  ownership	  and	  access	  to	  natural	  resources,	  such	  as	  forestry,	  
flora,	  fauna,	  minerals,	  water	  and	  energy,	  has	  given	  rise	  to	  an	  unprecedented	  number	  of	  restrictions	  and	  
obligations	  on	  land	  owners	  in	  their	  use	  of	  the	  land	  and	  resources.	  The	  growing	  numbers	  of	  statutory	  
exceptions	  and	  restrictions	  on	  rights	  of	  ownership	  and	  use	  of	  a	  fee	  simple	  holder	  presents	  serious	  
challenges	  for	  the	  utility	  of	  the	  Torrens	  register,	  which	  was	  originally	  designed	  to	  record	  private	  interests	  
in	  land	  or	  affecting	  title	  to	  land.	  Advocates	  proposing	  uniform	  Torrens	  legislation	  should	  give	  
consideration	  to	  an	  alignment	  of	  government	  policies	  emphasising	  sustainability	  as	  a	  core	  requirement	  
of	  effective	  land	  use	  and	  management,3	  and	  the	  core	  Torrens	  concepts	  of	  indefeasibility	  and	  security	  of	  
title.	  This	  article	  examines	  the	  challenges	  for	  a	  uniform	  Torrens	  system	  created	  by	  increases	  statutory	  
regulation	  of	  land	  ownership	  and	  makes	  recommendations	  about	  how	  an	  effective	  alignment	  of	  
sustainability	  objectives	  and	  Torrens	  principles	  may	  be	  achieved.	  
	  
1. Context	  
Success	  of	  national	  laws	  for	  credit,	  consumer	  protection	  and	  more	  recently	  the	  advances	  in	  the	  
development	  of	  a	  national	  e-­‐conveyancing	  system4	  have	  encouraged	  advocates	  of	  a	  national	  land	  
registration	  system	  to	  increase	  calls	  for	  uniform	  Torrens	  legislation.	  Arguments	  for	  a	  national	  or	  
harmonised	  system	  are	  well	  rehearsed	  and	  focus	  on	  the	  desire	  for	  a	  national	  registration	  system	  to	  
support	  the	  national	  market	  for	  land	  which	  will	  create	  efficiencies	  within	  the	  market.	  Purpose	  of	  the	  
article	  is	  not	  to	  critique	  the	  reasons	  for	  harmonisation,	  but	  to	  examine	  the	  challenge	  of	  developing	  a	  
uniform	  system	  in	  the	  context	  of	  increased	  regulation	  for	  sustainability	  and	  climate	  change.	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  The	  authors	  express	  their	  gratitude	  to	  Professor	  Douglas	  
Fisher	  of	  QUT	  and	  Associate	  Professor	  Pamela	  O’Connor	  of	  Monash	  University	  for	  discussions	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  for	  the	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  Regulating	  for	  Sustainability:	  Property	  Issues	  can	  be	  obtained	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http://eprints.qut.edu.au/41637/	  .	  
3	  	   Refer	  for	  example,	  at	  the	  Commonwealth	  level	  to	  National	  Strategy	  on	  Ecological	  Sustainable	  Development	  (NSESD)	  and	  
the	  Intergovernmental	  Agreement	  on	  the	  Environment	  (IGAE).	  The	  only	  other	  policy	  on	  environmental	  sustainability	  at	  
Cth	  level	  is	  the	  Heads	  of	  Agreement	  on	  Commonwealth/State	  Roles	  and	  Responsibilities	  for	  the	  Environment.	  	  
4	  	   NECS	  is	  an	  initiative	  of	  the	  Council	  of	  Australian	  Governments	  (COAG)	  under	  the	  National	  Partnership	  Agreement	  for	  a	  
Seamless	  National	  Economy	  and	  is	  overseen	  by	  the	  Business	  Regulation	  and	  Competition	  Working	  Group.	  The	  initiative	  
is	  overseen	  by	  the	  Australian	  Registrar’s	  National	  Electronic	  Conveyancing	  Council	  (ARNECC),	  which	  will	  be	  responsible	  
for	  developing	  and	  implementing	  the	  national	  laws,	  operating	  rules	  and	  participation	  rules	  and	  for	  ensuring	  consistency	  
in	  registry	  practices.	  Refer	  for	  further	  information	  to	  http://www.arnecc.gov.au/	  (accessed	  20	  October	  2011).	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The	  challenges	  posed	  by	  the	  imposition	  of	  statutory	  rights,	  restrictions	  and	  responsibilities	  (statutory	  
RRRs)	  on	  landowners	  for	  a	  range	  of	  public	  purposes,	  and	  their	  cumulative	  impact	  upon	  the	  rights,	  
powers	  and	  privileges	  of	  landowners	  are	  significant.5	  	  Advocates	  proposing	  harmonisation	  of	  the	  Torrens	  
statutes	  around	  Australia	  will	  need	  to	  balance	  government	  policies	  emphasising	  sustainability	  as	  a	  core	  
requirement	  of	  effective	  land	  use	  and	  management,6	  and	  the	  core	  Torrens	  concepts	  of	  indefeasibility	  
and	  security	  of	  title.	  	  There	  is	  not	  only	  an	  inconsistent	  approach	  to	  the	  creation	  of	  exceptions	  to	  
indefeasibility	  within	  the	  framework	  of	  the	  Torrens	  statutes	  themselves,	  but	  also	  to	  the	  manner	  in	  which	  
statutory	  rights,	  restrictions	  or	  responsibilities	  (statutory	  RRR)	  are	  either	  registered	  or	  recorded7	  and	  
this	  is	  particularly	  true	  in	  the	  case	  of	  sustainability	  regulation.	  Exceptions	  to	  indefeasibility	  grew	  out	  of	  
issues	  associated	  with	  bringing	  old	  system	  title	  into	  the	  Torrens	  system,	  which	  has	  primarily	  concerned	  
itself	  with	  the	  creation	  and	  recognition	  of	  voluntarily	  entered	  agreements	  creating	  interests	  in	  land.	  The	  
“state	  guarantee”	  of	  title	  that	  Torrens	  offers	  is	  thus	  very	  narrowly	  defined	  to	  compensation	  for	  
deprivation	  through	  fraud	  and	  error	  in	  the	  limited	  range	  of	  dealings	  and	  exceptions	  that	  each	  Torrens	  
statute	  recognises.	  The	  maintenance	  of	  these	  limitations,	  possibly	  caused	  through	  the	  financial	  
constraints	  of	  government	  to	  “guarantee”	  has	  constrained	  the	  development	  of	  the	  Torrens	  system	  as	  a	  
land	  management	  tool	  for	  the	  modern	  complex	  world	  in	  which	  it	  now	  operates.	  Whilst	  it	  is	  an	  
acknowledged	  first	  class	  system	  for	  the	  management	  of	  private	  rights,	  it	  all	  but	  ignores	  the	  publicly	  
created	  rights,	  restrictions	  or	  responsibilities	  affecting	  registered	  land,	  except	  in	  those	  few	  instances	  
where	  those	  rights	  or	  restrictions	  are	  statutorily	  deemed	  to	  be	  registrable	  in	  the	  form	  of	  a	  recognised	  
instrument,8	  	  or	  through	  some	  default	  of	  the	  landowner,	  might	  crystallise	  into	  a	  charge	  that	  can	  be	  
registered	  over	  the	  land.	  Limitation	  of	  Torrens	  legislation	  to	  the	  management	  of	  private	  rights	  is	  
consistent	  with	  accepted	  property	  law	  principles	  which	  embodies	  the	  notion	  that	  a	  fee	  simple	  interest	  
confers	  the	  ‘lawful	  right	  to	  exercise	  over,	  upon,	  and	  in	  respect	  to,	  the	  land,	  every	  act	  of	  ownership	  which	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5	  	   The	  New	  South	  Wales’	  Property	  Law	  Revision	  Committee	  in	  1955	  listed	  provisions	  extracted	  from	  21	  Acts	  of	  New	  South	  
Wales	  which	  the	  Committee	  said	  was	  sufficient	  to	  demonstrate	  ‘the	  virtual	  impossibility	  for	  a	  solicitor	  to	  make	  all	  the	  
enquiries	  which	  would	  be	  appropriate	  in	  every	  case’:	  Property	  Law	  Revision	  Committee,	  Statutory	  Obligations	  Affecting	  
Land,	  (Sydney,	  1955)	  11	  and	  appendix	  D.	  In	  Western	  Australia	  the	  Department	  of	  Land	  Administration	  reported	  in	  2003	  
that	  it	  had	  identified	  over	  180	  ‘interests’	  affecting	  land	  which	  are	  not	  presently	  recorded	  on	  certificates	  of	  title,	  
including	  ‘native	  title	  claims,	  planning	  and	  conservation	  policies,	  heritage	  listing,	  salinity	  issues	  and	  contaminated	  sites’:	  
Parliament	  of	  Western	  Australia,	  Standing	  Committee	  on	  Public	  Administration	  and	  Finance,	  Rep	  No	  7,	  The	  Impact	  of	  
State	  Government	  Actions	  and	  Processes	  on	  the	  Use	  and	  Enjoyment	  of	  Freehold	  and	  Leasehold	  Land	  in	  Western	  
Australia	  (May	  2004),	  527.	  Similar	  studies	  have	  been	  conducted	  in	  Victoria	  (Rohan	  Bennett,	  Jude	  Wallace	  and	  Ian	  
Williamson,	  “Achieving	  Sustainable	  Development	  Objectives	  Through	  Better	  Management	  of	  Property	  Rights,	  
Restrictions	  and	  Responsibilities”,	  Conference	  paper,	  Expert	  Group	  Meeting	  on	  Incorporating	  Sustainable	  Development	  
Objectives	  into	  ICT	  Enabled	  Land	  Administration	  Systems,	  University	  of	  Melbourne,	  9-­‐11	  November	  2005,	  5-­‐6,	  12)	  and	  
Queensland:	  Ken	  Lyons,	  Ed	  Cottrell	  and	  Ken	  Davies,	  On	  the	  Efficiency	  of	  Property	  Rights	  Administration	  in	  Queensland,	  
Research	  Report,	  Queensland	  Government,	  Department	  of	  Natural	  Resources	  and	  Mines,	  (2002),	  Brisbane.	  Australia.	  (A	  
summary	  is	  available	  at	  www.anzlic.org.au/get/2403299376.pdf	  )	  (accessed	  6	  September	  2010).	  
6	  	   Refer	  for	  example,	  at	  the	  Commonwealth	  level	  to	  National	  Strategy	  on	  Ecological	  Sustainable	  Development	  (NSESD)	  and	  
the	  Intergovernmental	  Agreement	  on	  the	  Environment	  (IGAE).	  The	  only	  other	  policy	  on	  environmental	  sustainability	  at	  
Cth	  level	  is	  the	  Heads	  of	  Agreement	  on	  Commonwealth/State	  Roles	  and	  Responsibilities	  for	  the	  Environment.	  	  
7	  	   For	  example,	  in	  Queensland	  some	  statutory	  burdens	  are	  recorded	  on	  the	  Administrative	  Advices	  Register	  while	  others	  
do	  not	  appear	  on	  the	  register	  at	  all	  and	  in	  Victoria,	  certain	  statutory	  charges	  (ie	  rates,	  land	  tax)	  are	  exceptions	  to	  
indefeasibility	  while	  other	  statutory	  restrictions	  may	  be	  ‘recorded’	  on	  title	  but	  do	  not	  gain	  indefeasibility:	  Transfer	  of	  
Land	  Act	  1958	  s	  88.	  
8	  	   For	  example	  nature	  refuges	  and	  the	  obligations	  attaching	  thereto	  are	  capable	  of	  registration	  as	  a	  statutory	  covenant	  
under	  the	  Land	  Title	  Act	  1994	  (Qld).	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can	  enter	  into	  the	  imagination’.9	  Any	  restrictions	  on	  the	  absolute	  nature	  of	  those	  rights	  can	  only	  be	  
imposed	  by	  the	  owner	  or	  by	  statute10	  as	  there	  is	  no	  inherent	  obligation	  to	  use	  land	  and	  resources	  
thereon	  in	  the	  public	  interest.	  
This	  article	  aims	  to	  demonstrate	  the	  deficiencies	  in	  a	  land	  title	  system	  that	  only	  records	  private	  rights	  
and	  interests	  affecting	  land	  title	  and	  ignores	  the	  impact	  or	  influence	  of	  statutory	  restrictions	  or	  
responsibilities	  on	  two	  major	  aspects	  of	  land	  ownership,	  use	  and	  value.	  The	  growing	  numbers	  of	  
statutory	  exceptions	  and	  restrictions	  on	  rights	  of	  ownership	  and	  use	  of	  a	  fee	  simple	  holder	  presents	  
serious	  challenges	  for	  the	  utility	  of	  the	  Torrens	  register,	  which	  was	  originally	  designed	  to	  record	  private	  
interests	  in	  land	  or	  affecting	  title	  to	  land.	  	  O’Connor	  et	  al11	  propose	  a	  framework	  of	  guiding	  principles	  for	  
drafting	  of	  legislation	  which	  authorises	  statutory	  encumbrances	  on	  land.	  Within	  that	  framework	  the	  
authors	  highlight	  the	  need	  for	  a	  consistent	  approach	  to	  creation	  and	  recording	  of	  statutory	  RRR	  that	  
does	  not	  derogate	  from	  the	  role	  of	  the	  Torrens	  register	  as	  a	  repository	  of	  interests	  in	  land	  affecting	  the	  
title	  of	  the	  registered	  proprietor.	  This	  article	  further	  explores	  how	  a	  harmonised	  Torrens	  system	  might	  
align	  or	  integrate	  with	  the	  sustainability	  agenda.	  
	  
2. Core	  Elements	  of	  Torrens	  
When	  the	  Torrens	  System	  was	  introduced	  in	  the	  mid-­‐19th	  century,	  it	  was	  designed	  to	  provide	  a	  record	  of	  
private	  property	  rights	  affecting	  the	  title	  to	  individually	  specified	  land	  parcels	  with	  the	  aim	  of	  ensuring	  a	  
market	   for	   land	   and	   in	   turn	   economic	   stability.	   	   	   At	   the	   core	   of	   the	   Torrens	   reform	  was	   the	   need	   to	  
facilitate	  a	  market	  for	  land	  without	  the	  expense	  and	  difficulty	  experience	  under	  the	  ‘old	  system’	  of	  titles.	  
The	  designers	  of	  the	  Torrens	  system	  aimed	  to	  confer	  3	  key	  benefits	  on	  landowners.12	  First,	  a	  complete	  
and	   reliable	   register	  which	  would	   show	  all	   facts	   relative	   to	   the	   registered	  proprietor’s	   title.	   Secondly,	  
protection	  for	  a	  party	  dealing	  with	  land	  from	  infirmities	  in	  the	  landowners	  title	  which	  do	  not	  appear	  on	  
the	  register.	  In	  other	  words	  the	  party	  did	  not	  need	  to	  undertake	  investigations	  beyond	  the	  register	  to	  be	  
satisfied	  with	   the	   title	  of	   the	   landowner.	  Thirdly,	   the	  Torrens	   legislation	  provides	  a	  state	  guarantee	  of	  
the	   accuracy	   of	   the	   register	   offering	   compensation	   to	   persons	   who	   suffer	   loss	   as	   a	   result	   of	   the	  
inaccuracy.	  	  	  Achievement	  of	  these	  benefits	  is	  reliant	  upon	  three	  core	  elements	  of	  Torrens:	  
(i) The	  concept	  	  of	  indefeasibility;	  
(ii) The	  Torrens	  Register	  
(iii) State	  guarantee	  of	  title	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
9	  	   Commonwealth	  v	  New	  South	  Wales	  (1923)	  33	  CLR	  1,	  42	  (Isaacs	  J),	  recently	  applied	  in	  Fejo	  v	  Northern	  Territory	  of	  
Australia	  (1998)	  195	  CLR	  96,	  126.	  Gray	  &	  Gray	  observe	  that	  some	  19th	  century	  judges	  were	  exponents	  of	  ‘property	  
absolutism’	  –	  the	  notion	  that	  fee	  simple	  owners	  are	  entitled	  to	  use	  and	  enjoy	  their	  land	  without	  regard	  for	  others	  or	  the	  
environment,	  subject	  to	  statutory	  controls:	  Kevin	  &	  Susan	  Gray,	  Land	  Law	  (LexisNexis	  Butterworths,	  5th	  ed,	  2007),	  420-­‐
21.	  
10	  	   Recognised	  since	  South-­‐Eastern	  Drainage	  Board	  (SA)	  v	  Savings	  Bank	  of	  South	  Australia	  (1939)	  62	  CLR	  603	  that	  
parliament	  is	  entitled	  by	  statute	  to	  amend	  or	  repeal	  earlier	  enactments.	  
11	  	  	  	  	  	  	  	  	  	  	  P.	  O’Connor,	  S	  Christensen,	  W	  Duncan,	  “Legislating	  for	  Sustainability:	  A	  Framework	  for	  Managing	  Statutory	  Rights,	  	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  Restrictions	  and	  Obligations	  affecting	  Private	  Land”	  (2009)	  35	  Monash	  University	  Law	  Review	  233.	  
12	  	   These	  benefits	  are	  described	  by	  G	  Hinde,	  “The	  Future	  of	  the	  Torrens	  System	  in	  New	  Zealand”	  in	  J	  Northey	  (ed),	  The	  AG	  
Davis	  Essays	  in	  Law	  (LexisNexis	  Butterworths,	  1965)	  77,	  127-­‐8.	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Any	  proposal	  for	  a	  uniform	  Torrens	  system	  will	  continue	  to	  be	  underpinned	  by	  these	  principles.	  	  
	  
Indefeasibility	  
Fee	  simple	  estates	  in	  Australia	  are	  registered	  under	  various	  ‘Torrens’	  statutes	  which	  give	  the	  registered	  
proprietor	  a	   ‘paramount’	   title13	  or	   indefeasible	   title.	   Indefeasibility	   is	  a	  central	  element	  of	   the	  Torrens	  
paradigm.	   14	   While	   the	   concept	   of	   indefeasibility	   is	   expressed	   differently	   in	   each	   statute,	   the	   basic	  
premise	   is	   that	  a	  registered	  owner	  of	  the	  fee	  simple	  holds	  their	   interest	  subject	  to	  reservations	   in	  the	  
Crown	  grant	  creating	  them	  and	  otherwise	  subject	  to	  specific	  encumbrances	  recorded	  on	  the	  register	  or	  
in	   a	   list	   of	   exceptions	   to	   indefeasibility	   in	   each	   Torrens	   statute.15	   This	   principle	   is	   borne	   out	   of	   the	  
suggestion	  by	  Theodore	  Ruoff,	  that	  one	  measure	  of	  the	  effectiveness	  of	  a	  Torrens	  system	  was	  the	  extent	  
to	   which	   the	   register	   acts	   as	   ‘a	   mirror	   which	   reflects	   accurately	   and	   completely	   the	   facts	   that	   are	  
material	   to	   a	  man’s	   title’.16	   	   Ruoff’s	   ‘mirror	   principle’	   exerted	   a	   powerful	   normative	   influence	   on	   the	  
subsequent	  development	  of	  the	  Australian	  Torrens	  system.	  A	  key	  aspect	  of	  Ruoff’s	   formulation	   is	   that	  
he	  envisaged	  the	  Torrens	  register	  as	  reflecting	  title	  information	  that	  is	  not	  necessarily	  limited	  to	  private	  
property	   rights.	   His	   standard	   was	   that	   ‘the	   title	   is	   free	   from	   all	   adverse	   encumbrances,	   rights	   and	  
qualifications	   unless	   they	   are	   mentioned	   on	   the	   register’.17	   	   The	   concept	   of	   indefeasibility	   is	   further	  
founded	  on	  a	  second	  principle,	  the	  ‘curtain	  principle’	  which	  refers	  to	  the	  fact	  any	  prospective	  purchaser	  
does	  not	  need	   to	   look	  beyond	   the	   register	   to	  establish	   the	   relevant	   interests	   in	   the	   land.18	   In	  Gibbs	  v	  
Messer19	  the	  Privy	  Council	  commented	  on	  the	  principle	  of	  indefeasibility	  of	  title	  and	  observed:	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13	  	   While	  the	  statutes	  do	  not	  expressly	  state	  that	  the	  registered	  title	  is	  ‘paramount’,	  this	  statement	  appears	  in	  the	  section	  
headings	  to	  the	  provisions	  in	  some	  of	  the	  Acts	  which	  state	  the	  effect	  of	  registered	  title.	  For	  example	  Real	  Property	  Act	  
1900	  (NSW),	  s	  42;	  Transfer	  of	  Land	  Act	  1958	  (Vic),	  s	  42;	  Transfer	  of	  Land	  Act	  1893	  (WA),	  s	  68;	  Land	  Titles	  Act	  1925	  (ACT),	  
s	  58.	  
14	  	   Frazer	  v	  Walker	  [1967]	  AC	  569,	  580:	  “a	  convenient	  description	  of	  the	  immunity	  from	  attack	  by	  
adverse	  claim	  to	  the	  land	  or	  interest	  in	  respect	  of	  which	  [the	  registered	  proprietor]	  is	  registered,	  which	  a	  registered	  
proprietor	  enjoys.	  This	  conception	  is	  central	  in	  the	  system	  of	  registration.”	  
15	  	   Real	  Property	  Act	  1900	  (NSW),	  s	  42	  (free	  of	  estates	  and	  interests	  not	  on	  the	  register);	  Transfer	  of	  Land	  Act	  1958	  (Vic),	  s	  
42	  (free	  of	  estates	  and	  interests	  not	  on	  the	  register);	  Land	  Title	  Act	  1994	  (Qld),	  s	  184	  (registered	  ‘interest	  in	  a	  lot’	  is	  held	  
subject	  to	  registered	  interests	  but	  free	  of	  others);	  Real	  Property	  Act	  1886	  (SA),	  s	  69	  (‘title’	  of	  every	  registered	  proprietor	  
of	  land	  shall,	  subject	  to	  interests	  notified	  on	  the	  original	  certificate	  of	  such	  land,	  be	  absolute	  and	  indefeasible);	  Transfer	  
of	  Land	  Act	  1893	  (WA),	  s	  68	  (proprietor	  of	  land	  or	  of	  any	  estate	  or	  interest	  in	  land	  under	  the	  operation	  of	  this	  Act	  shall	  
except	  in	  case	  of	  fraud	  hold	  the	  same	  subject	  to	  such	  encumbrances	  as	  may	  be	  notified	  on	  the	  registered	  certificate	  of	  
title	  for	  the	  land;	  but	  absolutely	  free	  from	  all	  other	  encumbrances);	  Land	  Titles	  Act	  1980	  (Tas),	  s	  40	  ("indefeasible",	  in	  
relation	  to	  the	  title	  of	  a	  registered	  proprietor	  of	  land,	  means	  subject	  only	  to	  such	  estates	  and	  interests	  as	  are	  recorded	  
on	  the	  folio	  of	  the	  Register	  or	  registered	  dealing	  evidencing	  title	  to	  the	  land	  );	  Land	  Title	  Act	  2000	  (NT),	  s188	  (A	  
registered	  proprietor	  of	  an	  interest	  in	  a	  lot	  holds	  the	  interest	  subject	  to	  registered	  interests	  affecting	  the	  lot	  but	  free	  
from	  all	  other	  interests);	  Land	  Titles	  Act	  1925	  (ACT),	  s	  58	  (a	  person	  becoming	  registered	  as	  proprietor	  of	  land	  or	  of	  any	  
interest	  in	  land	  under	  this	  Act	  shall,	  except	  in	  case	  of	  fraud,	  hold	  the	  land	  or	  interest,	  subject	  to	  such	  interests	  as	  are	  
notified	  on	  the	  folium	  of	  the	  register	  constituted	  by	  the	  grant	  or	  certificate	  of	  title	  of	  the	  land,	  but	  absolutely	  free	  from	  
all	  other	  interests).	  
16	  	   T	  B	  F	  Ruoff,	  An	  Englishman	  Looks	  at	  the	  Torrens	  System	  (Lawbook	  Co,	  Sydney,	  1957),	  7-­‐8,	  Ch	  3.	  
17	  	   Ibid,	  8.	  
18	  	   Gibbs	  v	  Messer	  [1891]	  AC	  248,	  254	  (a	  salient	  object	  of	  the	  Act,	  ‘to	  save	  persons	  dealing	  with	  registered	  proprietors	  from	  
the	  trouble	  and	  expense	  of	  going	  behind	  the	  register,	  in	  order	  to	  investigate	  the	  history	  of	  their	  author’s	  title,	  and	  to	  
satisfy	  themselves	  of	  its	  validity’.)	  	  
19	  	   [1891]	  AC	  248.	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"The	   object	   is	   to	   save	   persons	   dealing	   with	   the	   registered	   proprietors	   from	   the	   trouble	   and	  
expense	  of	   going	  behind	   the	   register,	   in	  order	   to	   investigate	   the	  history	  of	   their	   author's	   title	  
and	  to	  satisfy	  them	  of	  its	  validity".20	  
It	  is	  suggested	  that	  the	  ideal	  of	  a	  register	  as	  a	  mirror	  of	  title	  has	  never	  been	  fulfilled	  in	  any	  jurisdiction	  in	  
Australia.21	  In	  contrast	  the	  ability	  to	  rely	  on	  the	  register	  as	  the	  repository	  of	  all	  interests	  affecting	  title	  to	  
a	  particular	  parcel	  of	  land	  was	  maintained	  until	  the	  recent	  explosion	  of	  statutory	  rights	  effective	  against	  
the	  successor	  in	  title	  while	  remaining	  ‘off	  the	  register’.	  	  When	  the	  Torrens	  framework	  was	  established	  in	  
the	   1860’s	   in	   Australia	   a	   register	   that	   reflected	   all	   interests	   in	   the	   land	   and	   removed	   the	   need	   to	  
undertake	  other	   inquiries	   in	  relation	  to	  title	  may	  have	  been	  possible.	  The	  majority	  of	   interests	   in	   land	  
were	  privately	  created	  with	  governments	  taking	  a	  ‘hands	  off’	  approach	  to	  land	  management,22	  except	  in	  
the	  case	  of	  minerals,23	  which	  were	  usually	  reserved	  in	  favour	  of	  the	  State.	  	  
	  
Torrens	  Register	  
The	  cornerstone	  of	  a	  system	  of	  ‘title	  by	  registration’	  and	  not	  a	  system	  of	  registered	  title24	  is	  the	  Torrens	  
register.25	  	  In	  other	  words	  title	  to	  freehold	  land	  is	  derived	  from	  registration	  making	  it	  unnecessary	  to	  
investigate	  the	  history	  of	  the	  seller’s	  title.26	  Legal	  title	  to	  land	  exists	  only	  once	  the	  interest	  of	  the	  owner	  
is	  registered	  and	  consistent	  with	  the	  ‘mirror	  principle’	  subject	  only	  to	  interests	  recorded	  in	  the	  register	  
against	  the	  title.27	  The	  register	  also	  gives	  effect	  to	  the	  curtain	  principle	  with	  the	  original	  objective	  being	  
that	  a	  prospective	  buyer	  was	  no	  longer	  required	  to	  undertake	  extensive	  searches	  to	  confirm	  the	  title	  of	  
the	  seller	  and	  was	  entitled	  to	  rely	  upon	  the	  state	  of	  the	  register.	  Both	  the	  mirror	  and	  curtain	  principle	  
underpin	  the	  effective	  operation	  of	  the	  Torrens	  system.	  The	  ability	  of	  the	  Torrens	  register	  to	  continue	  to	  
reflect	  all	  of	  the	  interests	  impacting	  on	  registered	  title	  is	  under	  pressure	  from	  the	  increasing	  number	  of	  
statutory	  rights,	  obligations	  and	  restrictions	  which	  override	  the	  paramountcy	  provisions	  of	  the	  Torrens	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
20	  	   Ibid	  254.	  
21	  	   New	  South	  Wales	  Law	  Reform	  Commission,	  “Torrens	  Title:	  Compensation	  for	  Loss”	  Issues	  Paper	  6	  (1989),	  Chapter	  6.	  
22	  	   	  If	  the	  government	  wished	  to	  maintain	  particular	  uses	  on	  the	  land	  or	  manage	  its	  use	  a	  lease	  was	  granted	  rather	  than	  
freehold.	  Refer	  to	  the	  discussion	  of	  early	  land	  grants	  in	  Sharon	  Christensen	  et	  al,	  ‘Early	  Land	  Grants	  and	  Reservations:	  
Any	  Lessons	  from	  the	  Queensland	  Experience	  for	  the	  Sustainability	  Challenge	  of	  Land	  Ownership”	  (2008)	  15	  James	  Cook	  
University	  Law	  Review	  42.	  
23	  	   Minerals	  are	  expressly	  reserved	  to	  the	  Crown	  by	  statute	  in	  the	  majority	  of	  Australian	  jurisdictions.	  (see	  for	  example	  the	  
Land	  Act	  1994	  (Qld)	  s	  21)	  	  Prior	  to	  the	  time	  of	  express	  statutory	  reservation	  it	  was	  accepted	  that	  gold	  and	  silver	  were	  
reserved	  to	  the	  Crown	  and	  could	  not	  be	  granted	  unless	  expressly.	  	  For	  a	  history	  of	  mining	  legislation	  refer	  to	  Cadia	  
Holdings	  Pty	  Ltd	  v	  State	  of	  New	  South	  Wales	  [2010]	  HCA	  27.	  
24	  	   Breskvar	  v	  Wall	  126	  CLR	  376,	  385,	  Barwick	  CJ.	  
25	  	   Fels	  v	  Knowles	  (1906)	  26	  NZLR	  604,	  620.	  A	  similar	  theme	  is	  to	  be	  found	  in	  Waimiha	  Sawmilling	  Co	  Ltd	  (In	  Liquidation)	  v	  
Waione	  Timber	  Co	  Ltd	  [1926]	  AC	  101	  at	  106:	  	  
"The	  cardinal	  principle	  of	  [the	  Torrens	  system]	  is	  that	  the	  Register	  is	  everything,	  and	  that,	  except	  in	  cases	  of	  actual	  fraud	  
on	  the	  part	  of	  the	  person	  dealing	  with	  the	  registered	  proprietor,	  such	  person,	  upon	  registration	  of	  the	  title	  under	  which	  
he	  takes	  from	  the	  registered	  proprietor,	  has	  an	  indefeasible	  title	  against	  all	  the	  world."	  
26	  	   Gibbs	  v	  Messer	  [1891]AC	  248.	  
27	  	   Real	  Property	  Act	  1900	  (NSW),	  s	  42;	  Transfer	  of	  Land	  Act	  1958	  (Vic),	  s	  42;	  Land	  Title	  Act	  1994	  (Qld),	  s	  184;	  Real	  Property	  
Act	  1886	  (SA),	  s	  69;	  Transfer	  of	  Land	  Act	  1893	  (WA),	  s	  68;	  Land	  Titles	  Act	  1980	  (Tas),	  s	  40;	  Land	  Title	  Act	  2000	  (NT),	  s188;	  
Land	  Titles	  Act	  1925	  (ACT),	  s	  58.	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legislation	  and	  bind	  successive	  landowners	  despite	  never	  being	  placed	  on	  the	  Torrens	  register.28	  This	  
presents	  an	  obvious	  conflict	  with	  the	  Torrens	  concept	  of	  indefeasibility	  of	  title	  and	  challenges	  the	  utility	  
of	  the	  Torrens	  Register	  as	  a	  repository	  of	  all	  interests	  affecting	  a	  particular	  title	  giving	  rise	  to	  what	  others	  
have	  described	  as	  a	  ‘weak	  point’	  in	  the	  Torrens	  paradigm.29	  	  
	  
State	  guarantee	  
Under	  each	  Torrens	  statute	  the	  accuracy	  of	  the	  register	  is	  underpinned	  by	  a	  guarantee	  from	  the	  relevant	  
state.	  However,	  as	  stated,	  this	  guarantee	  is	  strictly	  limited	  to	  losses	  which	  arise	  through	  operation	  of	  the	  
system	   and	  where	   a	   person	   dealing	  with	   land	   under	   the	   system	   is	   deprived	   of	   their	   interest	   through	  
fraud	  of	  a	  third	  party	  or	  some	  misfeasance	  in	  the	  respective	  land	  registry	  offices	  in	  dealings30.	  No	  other	  
losses	  are	  compensated.	  The	  right	  to	  compensation	  is	  generally	  available	  when	  the	  land	  of	  an	  aggrieved	  
owner	   cannot	   be	   recovered	   because	   through	   the	   fraud	   of	   another	   a	   bona	   fide	   party	   has	   become	  
registered	  and	  thus	  it	  would	  work	  a	  hardship	  upon	  that	  dispossessed	  owner	  if	  some	  compensation	  were	  
not	   made.	   The	   guarantee	   does	   not	   compensate	   losses	   caused	   through	   the	   imposition	   of	   statutory	  
burdens	   or	   charges	   which	   override	   indefeasibility31	   and	   in	   jurisdictions	   where	   statutory	   RRRs	   are	  
recorded	  within	  the	  register	  a	  specific	  exclusion	  of	  liability	  upon	  the	  state	  guarantee	  of	  title	  is	  included.32	  
Generally,	   the	   compensation	  provisions	  have	  not	  worked	  well	   because	  of	   their	   narrow	  operation	  and	  
there	  have	  been	  numerous	  calls	  for	  reform.33	  	  	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
28	  	   The	  statutory	  provisions	  may	  override	  the	  indefeasibility	  provisions	  by	  providing	  for	  the	  obligation	  or	  restriction	  to	  be	  
enforceable	  against	  successors	  in	  title	  or	  where	  the	  later	  statute	  of	  the	  same	  legislature	  is	  inconsistent	  with	  the	  earlier	  
Torrens	  statute	  and	  they	  cannot	  stand	  together	  or	  it	  is	  an	  earlier	  statute	  that	  constitutes	  a	  ‘special	  measure’.	  
29	  	   Quach	  v	  Marrickville	  Municipal	  Council	  (1990)	  22	  NSWLR	  55	  at	  61	  per	  Young	  J(as	  he	  then	  was)	  
30	  	  	  	  	  	  	  	  	  	  	  Williams	  v	  Papworth	  [1903]	  AC	  563	  at	  568	  
31	  	  	   Trieste	  Investments	  Pty	  Ltd	  v	  Watson	  (1963)	  64	  SR	  (NSW)	  98.	  
32	  	   See	  for	  example	  Land	  Title	  Act	  1994	  (Qld),	  s	  189(1)	  (l);	  and	  Land	  Titles	  Act	  1925	  (ACT),	  ss	  69A-­‐69D.	  
33	  	  	  	  	  	  	  	  	  	  	  Cathy	  Sherry,	  “Torrens	  Title	  Compensation	  for	  Loss-­‐Recommendation	  for	  Reform	  (1996)	  4	  APLJ	  251.	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3. Impact	  of	  Statutory	  RRRs	  on	  Torrens	  concepts	  
While	  the	  imposition	  of	  statutory	  restrictions	  on	  land	  use	  is	  not	  a	  modern	  phenomena,34	  the	  extent	  of	  
current	  regulation	  of	  an	  owner’s	  use	  of	  land	  is	  increasing	  tensions	  between	  private	  rights	  associated	  
with	  ownership	  and	  the	  public	  interest	  in	  sustainable	  management	  of	  natural	  resources.35	  	  Government	  
policies	  consistently	  recognise	  sustainability	  as	  a	  core	  requirement	  of	  effective	  land	  use	  and	  
management,36	  but	  may	  be	  criticised	  for	  failing	  to	  acknowledge	  the	  impact	  of	  statutory	  regulation	  on	  
private	  rights	  of	  owners.	  	  Regulatory	  restrictions	  and	  obligations	  are	  diverse	  and	  have	  the	  potential	  to	  
significantly	  impact	  on	  the	  use	  of	  land	  for	  building	  or	  agriculture	  or	  impose	  environmental	  protection	  
obligations	  on	  owners	  for	  natural	  resources	  on	  their	  land,	  all	  of	  which	  can	  have	  a	  detrimental	  impact	  on	  
the	  value	  of	  the	  land,	  but	  no	  compensation	  is	  provided	  by	  government	  for	  these	  impacts.	  
The	  tensions	  created	  by	  legislating	  the	  use	  of	  private	  land	  for	  sustainability	  in	  the	  public	  interest	  is	  best	  
exemplified	  by	  the	  contrary	  view	  of	  environmentalists,	  who	  favour	  a	  concept	  of	  ownership	  that	  
incorporates	  a	  broad	  obligation	  of	  environmental	  stewardship	  or	  delegated	  responsibility,37	  and	  the	  
view	  of	  landowners	  who	  contend	  ownership	  should	  remain	  constituted	  by	  a	  bundle	  of	  rights	  and	  that	  
any	  new	  statutory	  regulation	  that	  subtracts	  a	  use	  right	  from	  the	  bundle	  must	  be	  compensated	  as	  a	  
taking	  of	  property.38	  To	  date,	  neither	  paradigm	  has	  gained	  judicial	  recognition.	  The	  existence	  of	  an	  
implied	  obligation	  of	  environmental	  stewardship	  was	  not	  part	  of	  the	  objects	  of	  the	  Torrens	  system	  and	  
is	  arguably	  inconsistent	  with	  a	  register	  system	  where	  an	  owner’s	  title	  professes	  to	  be	  subject	  only	  to	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
34	  	   Tensions	  between	  the	  rights	  of	  ownership	  of	  freehold	  and	  public	  rights	  created	  by	  statute	  was	  a	  live	  issue	  in	  1939	  in	  
South-­‐Eastern	  Drainage	  Board	  (SA)	  v	  Savings	  Bank	  of	  South	  Australia	  (1939)	  62	  CLR	  603.	  
35	  	   The	  New	  South	  Wales’	  Property	  Law	  Revision	  Committee	  in	  1955	  listed	  provisions	  extracted	  from	  21	  Acts	  of	  New	  South	  
Wales	  which	  the	  Committee	  said	  was	  sufficient	  to	  demonstrate	  ‘the	  virtual	  impossibility	  for	  a	  solicitor	  to	  make	  all	  the	  
enquiries	  which	  would	  be	  appropriate	  in	  every	  case’:	  Property	  Law	  Revision	  Committee,	  Statutory	  Obligations	  Affecting	  
Land,	  (Sydney,	  1955)	  11	  and	  appendix	  D.	  In	  Western	  Australia	  the	  Department	  of	  Land	  Administration	  reported	  in	  2003	  
that	  it	  had	  identified	  over	  180	  ‘interests’	  affecting	  land	  which	  are	  not	  presently	  recorded	  on	  certificates	  of	  title,	  
including	  ‘native	  title	  claims,	  planning	  and	  conservation	  policies,	  heritage	  listing,	  salinity	  issues	  and	  contaminated	  sites’:	  
Parliament	  of	  Western	  Australia,	  Standing	  Committee	  on	  Public	  Administration	  and	  Finance,	  Rep	  No	  7,	  The	  Impact	  of	  
State	  Government	  Actions	  and	  Processes	  on	  the	  Use	  and	  Enjoyment	  of	  Freehold	  and	  Leasehold	  Land	  in	  Western	  
Australia	  (May	  2004),	  527,	  citing	  a	  letter	  from	  Mr	  Graham	  Searle,	  Acting	  Chief	  Executive,	  Department	  of	  Land	  
Administration,	  April	  24	  2003,	  4-­‐5.	  In	  Victoria	  a	  study	  identified	  514	  Federal	  Acts,	  620	  Victorian	  Acts	  and	  11	  local	  laws	  
which	  affected	  landowners.	  The	  results	  of	  this	  research	  are	  reported	  in	  Rohan	  Bennett,	  Jude	  Wallace	  and	  Ian	  
Williamson,	  “Achieving	  Sustainable	  Development	  Objectives	  Through	  Better	  Management	  of	  Property	  Rights,	  
Restrictions	  and	  Responsibilities”,	  Conference	  paper,	  Expert	  Group	  Meeting	  on	  Incorporating	  Sustainable	  Development	  
Objectives	  into	  ICT	  Enabled	  Land	  Administration	  Systems,	  University	  of	  Melbourne,	  9-­‐11	  November	  2005,	  5-­‐6,	  12.	  Ken	  
Lyons,	  Ed	  Cottrell	  and	  Ken	  Davies,	  On	  the	  Efficiency	  of	  Property	  Rights	  Administration	  in	  Queensland,	  Research	  Report,	  
Queensland	  Government,	  Department	  of	  Natural	  Resources	  and	  Mines,	  (2002),	  Brisbane.	  Australia.	  (A	  summary	  is	  
available	  at	  www.anzlic.org.au/get/2403299376.pdf	  (accessed	  6	  September	  2010)).	  
36	  	   Refer	  for	  example,	  at	  the	  Commonwealth	  level	  to	  National	  Strategy	  on	  Ecological	  Sustainable	  Development	  (NSESD)	  and	  
the	  Intergovernmental	  Agreement	  on	  the	  Environment	  (IGAE).	  The	  only	  other	  policy	  on	  environmental	  sustainability	  at	  
Cth	  level	  is	  the	  Heads	  of	  Agreement	  on	  Commonwealth/State	  Roles	  and	  Responsibilities	  for	  the	  Environment.	  	  
37	  	   Karla	  Sperling,	  “Going	  Down	  the	  Takings	  Path:	  Private	  Property	  Rights	  and	  Public	  Interest	  in	  Land	  Use	  Decision-­‐	  Making”	  
(1997)	  14	  Environmental	  and	  Planning	  Law	  Journal	  427,	  432:	  unfettered	  property	  rights	  regime	  is	  inconsistent	  with	  
sustainability	  because	  of	  need	  to	  compensate	  private	  owners	  adversely	  affected	  by	  transfer	  of	  rights	  to	  public	  domain.	  
38	  	   See	  Spencer	  v	  The	  Commonwealth	  (1907)	  5	  CLR	  418;	  Bone	  v	  Mothershaw	  [2003]	  2	  Qd	  R	  600	  at	  [19]	  (McPherson	  JA);	  
Dore	  v	  Penny	  	  [2006]	  QSC	  125;	  Burns	  v	  Queensland	  &	  Croton	  [2004]	  QSC	  434;	  [2006]	  QCA	  235;	  [2007]	  QCA	  240;	  Wilson	  v	  
Raddatz	  	  [2006]	  QCA	  392;	  Glasgow	  v	  Hall	  [2007]	  QCA	  90;	  Watts	  v	  Ellis	  [2007]	  QCA	  234;	  Spencer	  v	  Commonwealth	  of	  
Australia	  [2010]	  HCA	  28.	  	  
8	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interests	  in	  land	  affecting	  title	  appearing	  on	  the	  Register,	  although	  some	  commentators	  disagree.39	  
Likewise	  it	  has	  always	  been	  accepted	  that	  government	  is	  able	  to	  regulate	  the	  use	  of	  land	  by	  statute	  
despite	  the	  granting	  of	  freehold	  title.40	  
The	  growing	  conflict	  between	  private	  property	  rights	  and	  the	  public	  interest	  in	  sustainability	  highlights	  
the	  fragmented	  framework	  governing	  title	  to	  and	  right	  to	  use	  land	  and	  the	  ownership	  and	  right	  to	  use	  
natural	  resources	  located	  on	  the	  land.	  A	  fragmented	  legal	  framework	  where	  ownership	  of	  land	  is	  
governed	  by	  Torrens	  legislation	  in	  each	  State	  and	  the	  use	  and	  obligations	  in	  relation	  to	  natural	  
resources,	  including	  land41	  is	  governed	  by	  ad	  hoc	  statutes	  at	  State	  and	  Commonwealth	  level	  is	  a	  
significant	  challenge	  for	  the	  harmonisation	  of	  Torrens	  legislation	  within	  a	  broader	  land	  management	  
context.42	  The	  extent	  of	  the	  fragmentation	  and	  challenge	  for	  harmonisation	  is	  best	  explained	  by	  a	  
number	  of	  examples.	  The	  purpose	  of	  the	  examples	  is	  to	  highlight	  the	  lack	  of	  integration	  between	  the	  
Torrens	  statutes	  and	  statutes	  regulating	  use	  of	  land	  and	  resources	  and	  the	  inconsistent	  approach	  to	  the	  
issue	  of	  integration	  between	  the	  States.	  The	  examples	  are	  grouped	  in	  accordance	  with	  the	  different	  
types	  of	  statutory	  RRR.	  
	  
3.1	  Statutes	  imposing	  position	  obligations	  on	  land	  owners	  
Significant	  obligations	  can	  be	  imposed	  on	  land	  owners	  to	  protect	  natural	  resources	  on	  their	  land	  or	  to	  
use	  the	  resources	  in	  a	  more	  limited	  way.	  Obligations	  imposed	  by	  statute	  range	  from	  building	  of	  walls	  to	  
stop	  erosion	  of	  coastal	  or	  tidal	  banks;43	  maintain	  nature	  refuges	  on	  the	  land44	  and	  remediation	  of	  
contamination.	  An	  example	  of	  the	  fragmentation	  is	  provided	  by	  the	  contaminated	  land	  legislation	  in	  
each	  state,45	  which	  provides	  for	  the	  identification	  and	  remediation	  of	  contaminated	  land	  by	  the	  owner	  
of	  the	  land.	  Generally,	  once	  the	  land	  is	  identified	  as	  contaminated	  it	  is	  placed	  on	  a	  contaminated	  land	  
register46	  and	  the	  owner	  of	  the	  land	  will	  be	  required	  to	  remediate	  the	  contamination.	  The	  obligation	  to	  
remediate	  the	  contamination	  is	  generally	  enforceable	  against	  the	  owner	  of	  the	  land	  from	  time	  to	  time,	  
even	  if	  they	  are	  not	  responsible	  for	  the	  contamination,	  but	  this	  obligation	  is	  not	  registered	  in	  the	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
39	  	  	  	  	  	  	  	  	  	  	  Murray	  Raff	  ‘Environmental	  Obligations	  and	  the	  Western	  Liberal	  Property	  Concept’	  (1998)	  22	  MULR	  657.	  
40	  	   South	  East	  Drainage	  Board	  (South	  Australia)	  v	  Savings	  Bank	  of	  South	  Australia,	  (1939)	  62	  CLR	  603;	  Bone	  v	  Mothershaw	  
[2003]	  2	  Qd	  R	  600	  at	  [19]	  (McPherson	  JA).	  
41	  	   Douglas	  Fisher	  ‘Sustainability,	  the	  built	  environment	  and	  the	  legal	  system’	  in	  J	  Yang,	  P	  Brandon	  &	  A	  Sidwell	  (eds),	  Smart	  
and	  Sustainable	  Built	  Environments,	  Blackwell	  Publishing,	  Oxford,	  (2005)	  	  pp.	  245-­‐260,	  256.	  
42	  	  	  	   See	  for	  example,	  Pamela	  O’Connor,	  ‘Public	  Rights	  and	  Overriding	  Statutes	  as	  Exceptions	  to	  Indefeasibility	  of	  Title’	  (1994)	  
19	  Melbourne	  University	  Law	  Review	  649.	  	  
43	  	   Coastal	  Protection	  and	  Management	  Act	  1995	  (Qld)	  s	  63(2),(3);	  Coastal	  Protection	  Act	  1979	  (NSW),	  s	  55M.	  
44	  	   Nature	  Conservation	  Act	  1992	  (Qld),	  s	  14(h)	  (nature	  refuge);	  Flora	  and	  Fauna	  Guarantee	  Act	  1988	  (Vic)	  (protection	  of	  
flora	  and	  fauna);	  Environmental	  Protection	  Act	  1986	  (WA),	  s	  65	  (pollution	  or	  environmental	  harm).	  
45	  	   Environment	  Protection	  Act	  1997	  (ACT);	  Contaminated	  Land	  Management	  Act	  1997	  (NSW);	  Management	  and	  Pollution	  
Control	  Act	  1998	  (NT);	  Environmental	  Protection	  Act	  1994	  (Qld);	  Environment	  Protection	  Act	  2003	  (SA);	  Environmental	  
Management	  and	  Pollution	  Control	  Act	  1994	  (Tas);	  Environment	  Protection	  Act	  1970	  (Vic);	  Contaminated	  Sites	  Act	  2003	  
(WA).	  	  	  
46	  	   Environment	  Protection	  Act	  1997	  (ACT)	  s	  21A;	  Contaminated	  Land	  Management	  Act	  1997	  (NSW)	  s	  58;	  Environmental	  
Protection	  Act	  1994	  (Qld)	  s	  374;	  Environment	  Protection	  Act	  2003	  (SA)	  s109;	  Contaminated	  Sites	  Act	  2003	  (WA)	  s	  19(1);	  
Waste	  Management	  and	  Pollution	  Control	  Act	  1998	  (NT)	  s	  9;	  Environmental	  Management	  and	  Pollution	  Control	  Act	  1994	  
(Tas)	  s	  22(1).	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Torrens	  register	  in	  any	  State.	  	  Therefore,	  successors	  in	  title	  to	  contaminated	  land	  will	  be	  subject	  to	  a	  
statutory	  obligation	  that	  attaches	  to	  the	  land,	  but	  is	  not	  recorded	  on	  title.	  
Only	  in	  Queensland	  and	  Tasmania	  is	  limited	  notification	  of	  contamination	  required	  to	  be	  given	  to	  the	  
Registrar	  of	  Titles	  who	  places	  a	  notation	  against	  the	  title.	  In	  Queensland,	  this	  notification,	  in	  the	  form	  of	  
an	  administrative	  advice	  indicates	  that	  the	  land	  is	  listed	  on	  the	  contaminated	  land	  register,47	  but	  does	  
not	  indicated	  if	  a	  remediation	  obligation	  exists.	  Similarly,	  in	  Tasmania,48	  notice	  of	  a	  contaminated	  land	  
site	  is	  required	  to	  be	  recorded	  in	  the	  Land	  Titles	  Registry.49	  The	  notice	  is	  deemed	  by	  the	  Environmental	  
Management	  and	  Pollution	  Control	  Act	  1994,	  s	  74I	  to	  be	  binding	  on	  the	  current	  owners,	  only	  binding	  
against	  successors	  in	  title	  if	  the	  notice	  provides	  for	  that	  effect	  and	  can	  form	  the	  basis	  of	  a	  charge	  on	  the	  
land	  for	  recovery	  of	  costs	  work	  on	  the	  land.	  
In	  all	  other	  jurisdictions,	  a	  record	  of	  contamination	  appears	  in	  a	  separate	  register	  of	  contaminated	  land	  
maintained	  by	  the	  relevant	  Environmental	  Protection	  Office,	  but	  there	   is	  no	  provision	  for	  recording	  or	  
notifying	  the	  registrar	  of	  titles.	  The	   information	  recorded	  on	  each	  of	  these	  registers	  differs	  and	  not	  all	  
contain	   information	   about	   notices	   to	   remediate	   issued	   in	   relation	   to	   the	   land.	   In	   NSW,	   under	   the	  
Contaminated	   Land	   Act	   1997,	   the	   owner	   of	   land	   determined	   to	   be	   contaminated	   will	   be	   ordered	   to	  
remediate	  the	  contamination.	  The	  order	  to	  remediate	  will	  be	  recorded	   in	  a	  register	  searchable	  by	  the	  
public.	  Only	   if	   the	   Environmental	   Protection	  Agency	   (EPA)	   registers	   a	   covenant	   over	   the	   land	  will	   the	  
restrictions	  be	  notified	  on	  the	  title	  to	  the	  land.50	  In	  Victoria,	  under	  the	  Environment	  Protection	  Act	  1970	  
sites	  for	  which	  the	  EPA	  has	   issued	  a	  clean-­‐up	  notice	  pursuant	  to	  section	  62A	  or	  a	  pollution	  abatement	  
notice	  pursuant	  to	  section	  31A	  or	  31B	  of	  the	  Act	  (relevant	  to	  land	  and/or	  groundwater)	  will	  be	  placed	  on	  
the	  Priority	  Sites	  Register.	  The	  condition	  of	  these	  sites	   is	  not	  compatible	  with	  the	  current	  or	  approved	  
use	  of	   the	   site	  without	  active	  management	   to	   reduce	   the	   risk	   to	  human	  health	  and	   the	  environment.	  
Such	   management	   can	   include	   clean-­‐up,	   monitoring	   and/or	   institutional	   controls.	   The	   Priority	   Sites	  
Register	   does	   not	   list	   sites	   managed	   by	   voluntary	   agreements	   or	   sites	   subject	   to	   management	   by	  
planning	  controls	   (for	  example	  sites	  managed	   in	  accordance	  with	  a	  section	  173	  agreements	  under	  the	  
Planning	   and	   Environment	   Act	   1987).	   Therefore,	   the	   Priority	   Sites	   Register	   is	   limited	   to	   providing	  
information	  to	  purchasers	  of	  land	  about	  possible	  contamination.	  A	  record	  of	  the	  clean	  up	  notices	  issued	  
for	  a	  lot	  are	  not	  placed	  on	  the	  land	  title	  register.	  	  In	  Western	  Australia51	  there	  is	  an	  obligation	  to	  notify	  
the	   classification	   of	   land	   as	   contaminated	   to	   the	   owner	   of	   land,	   occupier,	   local	   government	   and	   any	  
person	   responsible	   for	  mediation.	   The	  database	   records	  maintained	  under	   the	  Act	   are	   required	   to	  be	  
updated.52	   	   In	   Queensland	   the	   Contaminated	   Land	   Register	   records	   the	   particulars	   of	   land	   that	   is	  
contaminated,	  but	  does	  not	  record	  information	  about	  obligations	  under	  a	  site	  management	  agreement	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
47	  	   Environmental	  Protection	  Act	  1994	  (Qld),	  s	  422.	  A	  search	  of	  the	  title	  will	  reveal	  the	  notification	  of	  contamination	  
recorded	  against	  the	  title	  in	  the	  administrative	  advices	  register.	  
48	  	   Environmental	  Management	  and	  Pollution	  Control	  Act	  1994	  (Tas)	  s	  22(1).	  
49	  	   Environmental	  Management	  and	  Pollution	  Control	  Act	  1994	  (Tas)	  s	  74I.	  
50	  	   Contaminated	  Land	  Management	  Act	  1997,	  s	  29.	  
51	  	   The	  position	  is	  the	  same	  in	  South	  Australia,	  Environment	  Protection	  Act	  2003	  (SA)	  s109;	  	  
52	  	   The	  contaminated	  sites	  database	  is	  publicly	  searchable	  and	  is	  not	  currently	  linked	  to	  the	  Shared	  Land	  Information	  
Platform	  searchable	  by	  land	  parcel.	  
10	  
	  
10	  
	  
or	  notices	  to	  remediate	  that	  have	  issued.	  A	  new	  owner	  may	  be	  forced	  to	  remediate	  the	  contamination	  if	  
the	  land	  is	  recorded	  on	  the	  Contaminated	  Land	  Register	  on	  the	  date	  of	  purchase.53	  
Despite	  the	  significant	  impact	  of	  contamination	  on	  the	  obligations	  of	  land	  owners	  and	  further	  land	  use,	  
only	  in	  two	  jurisdictions	  can	  a	  prospective	  land	  owner	  discover	  this	  fact	  by	  a	  search	  of	  the	  land	  registry	  
and	  only	  in	  three	  jurisdictions	  is	  there	  an	  obligation	  to	  disclose	  contamination	  to	  buyers.54	  	  
As	   a	   critical	   land	   use	   issue,	   there	   should	   be	   consistency	   throughout	   all	   Australian	   jurisdictions	   in	   the	  
notification	  of	  these	  liabilities	  and	  obligations	  in	  the	  land	  register	  and	  the	  effect	  of	  that	  notification.	  
	  
3.2	  Statutes	  imposing	  restrictions	  preventing	  a	  particular	  use	  of	  land	  
The	  most	  common	  statutory	  RRR	  is	  the	  imposition	  of	  restrictions	  preventing	  landowners	  from	  using	  
their	  land	  for	  particular	  purposes.	  	  The	  types	  of	  restrictions	  are	  diverse,	  ranging	  from	  planning	  
restrictions,55	  controls	  on	  vegetation	  clearing,	  and	  restrictions	  on	  building	  within	  coastal	  areas56	  or	  
environmentally	  sensitive	  areas.57	  	  	  The	  majority	  of	  these	  restrictions	  do	  not	  appear	  on	  the	  Torrens	  
register	  in	  any	  jurisdiction.	  	  
Planning	  restrictions	  
Information	  about	  planning	  restrictions	  are	  not	  usually	  found	  in	  title	  registers	  as	  they	  affect	  particular	  
areas	  or	  towns	  and	  do	  not	  differ	  between	  individual	  parcels.	  It	  is	  accepted	  and	  we	  acknowledge	  that	  
recording	  of	  such	  restrictions	  within	  the	  Torrens	  register	  is	  not	  appropriate.	  However,	  certain	  specific	  
restrictions	  arising	  from	  development	  approvals	  or	  statutory	  planning	  restrictions	  applying	  to	  particular	  
parcels	  of	  land	  may	  attach	  to	  the	  land	  and	  be	  binding	  on	  successors	  in	  title.	  Whether	  these	  restrictions	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
53	  	   Environmental	  Protection	  Act	  1994	  (Qld),	  s	  391(3).	  	  
54	  	   Environmental	  Protection	  Act	  1994	  (Qld),	  s	  421;	  Contaminated	  Sites	  Act	  2003	  (WA),	  s68;	  Waste	  Management	  and	  
Pollution	  Control	  Act	  1998	  (NT),	  112.	  
55	  	   Planning	  laws	  existing	  in	  each	  state	  to	  regulate	  the	  use	  and	  development	  of	  private	  land.	  These	  laws	  provide	  a	  
principled	  framework	  against	  which	  to	  issue	  permits	  and	  develop	  land.	  A	  number	  of	  statutes	  refer	  to	  sustainability	  
within	  their	  objects:	  Planning	  and	  Environment	  Act	  1987	  (Vic),	  s	  4(1);	  Sustainable	  Planning	  Act	  2009	  (Qld),	  s	  3;	  Planning	  
and	  Development	  Act	  2005	  (WA),	  s	  3.	  
56	  	   Victoria:	  Coastal	  Management	  Act	  1995	  (Vic)	  and	  Victorian	  Coastal	  Strategy	  (2008).	  South	  Australia:	  Coast	  Protection	  
Act	  1972	  (SA),	  Development	  Act	  1993	  (SA),	  Living	  Coast	  Strategy	  for	  South	  Australia	  
(www.environment.sa.gov.au/coasts/pdfs/living_coast.pdf	  (accessed	  6	  March	  2012),	  all	  development	  plans	  include	  
provisions	  for	  sea	  level	  rise	  and	  coastal	  hazard.	  	  New	  South	  Wales:	  Coastal	  Protection	  Act	  1979	  (NSW),	  Sea	  Level	  Rise	  
Policy	  Statement	  	  (http://www.environment.nsw.gov.au/resources/climatechange/09708sealevrisepolicy.pdf)	  (),	  Byron	  
Shire	  Council	  Climate	  Change	  Strategic	  Planning	  Policy	  (http://www.byron.nsw.gov.au/climate-­‐change)	  (accessed	  6	  
March	  2012)	  provides	  for	  a	  20m	  buffer	  between	  erosion	  zone	  and	  development.	  	  Queensland:	  Coastal	  Protection	  and	  
Management	  Act	  1995	  (Qld),	  Sustainable	  Planning	  Act	  2009	  (Qld),	  Coastal	  Management	  Plan	  2002	  reviewed	  with	  
proposed	  Queensland	  Coastal	  Plan	  (http://www.derm.qld.gov.au/coastalplan/)	  (accessed	  6	  March	  2012).	  Tasmania:	  
State	  Coastal	  Policy	  1996	  (revised	  in	  2008	  but	  not	  implemented	  
(http://www.dpac.tas.gov.au/divisions/policy/state_policies	  )	  (accessed	  6	  March	  2012).	  Western	  Australia:	  Planning	  
and	  Development	  Act	  2005	  (WA),	  no	  specific	  coastal	  protection	  legislation.	  Northern	  Territory:	  Northern	  Territory	  
Coastal	  Management	  Policy	  1985	  (under	  review).	  
57	  	   Restriction	  on	  building	  in	  protected	  areas:	  Nature	  Conservation	  Act	  1980	  (ACT)	  s	  67;	  Environment	  Protection	  and	  
	   Biodiversity	  Conservation	  Act	  1999	  (Cth)	  ss	  354(1)(c),	  354(1)(d),	  354(1)(e);	  	  National	  Parks	  and	  Wildlife	  Act	  1974	  (NSW)	  
	   ss	  72AA(1)(j),	  72AA(6)(b);	  Territory	  Parks	  and	  Wildlife	  Conservation	  Act	  1976	  (NT)	  s	  17(4);	  Nature	  Conservation	  Act	  1992	  
	   (Qld)	  s	  15;	  National	  Parks	  and	  Wildlife	  Act	  1972	  (SA)	  s	  40.	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or	  conditions	  are	  binding	  on	  a	  successor	  in	  title	  will	  depend	  upon	  a	  construction	  of	  the	  particular	  
legislation,	  which	  in	  some	  cases	  has	  been	  held	  to	  be	  only	  an	  in	  personam	  right.58	  Charges	  for	  
infrastructure	  under	  development	  approvals	  may	  also	  form	  a	  charge	  on	  the	  land	  under	  relevant	  
planning	  legislation	  but	  these	  are	  not	  regularly	  recorded	  in	  the	  land	  registry	  despite	  being	  recoverable	  
from	  successors	  in	  title	  to	  developer.	  While	  general	  planning	  conditions	  should	  not	  be	  recorded	  on	  title,	  
a	  different	  approach	  may	  be	  necessary	  for	  other	  conditions	  or	  restrictions	  purporting	  to	  attach	  to	  
individual	  parcels.59	  
	  
Vegetation	  management	  
Controls	  on	  land	  clearing	  and	  vegetation	  management	  by	  private	  landholders60	  are	  some	  of	  the	  most	  
contentious	  environmental	  controls	  imposed	  by	  government.	  Effective	  retention	  and	  management	  of	  
native	  vegetation	  is	  considered	  to	  be	  critical	  in	  the	  control	  of	  erosion,	  land	  degradation,	  water	  quality	  
and	  impact	  of	  salinity	  on	  agricultural	  urban	  and	  aquatic	  environments.61	  Under	  land	  control	  regimes	  in	  
Australian	  States,	  retention	  of	  existing	  native	  vegetation	  is	  considered	  the	  most	  cost	  effective	  way	  to	  
protect	  these	  critical	  environmental	  assets.62	  Every	  Australian	  State63	  has	  introduced	  regulatory	  controls	  
on	  land	  clearing	  which	  include	  the	  need	  for	  permits	  to	  clear	  and	  in	  some	  cases	  complete	  restrictions	  on	  
broadscale	  clearing.64	  More	  recently,	  a	  Commonwealth	  policy	  for	  sustaining	  native	  vegetation	  and	  
biodiversity	  has	  been	  proposed,	  Australia's	  Native	  Vegetation	  Framework	  which	  aims	  to	  guide	  the	  
ecologically,	  sustainable	  management	  of	  Australia's	  native	  vegetation	  and	  help	  align	  efforts	  to	  address	  
the	  increasing	  challenges	  of	  climate	  change	  and	  other	  threats.65	  	  
Vegetation	   management	   controls	   in	   each	   State	   are	   imposed	   on	   the	   existing	   owner	   of	   land	   and	   all	  
successors	   in	   title.	   The	   inadequacy	   of	   the	   current	   regimes	   in	   notifying	   and	   ensuring	   new	   owners	   are	  
aware	   of	   obligations	   that	   attach	   to	   the	   land	   has	   been	   the	   subject	   of	   several	   cases	   in	   NSW	   and	  
Queensland.66	  	  Notification	  or	  recording	  of	  vegetation	  clearing	  restrictions	  or	  approval	  varies	  across	  the	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
58	  	  	  	  	  	  	  	  	  	  	  Hillpalm	  Pty	  Ltd	  v	  Heaven’s	  Door	  Pty	  Ltd	  (2004)220	  CLR	  472.	  	  
59	  	   See	  for	  example	  the	  proposed	  urban	  encroachment	  provisions	  of	  the	  Sustainable	  Planning	  Act	  2009	  (Qld),	  ss	  680A	  –	  
680ZH	  requiring	  notification	  of	  affected	  areas	  to	  the	  registrar	  of	  titles	  for	  recordings	  in	  the	  Administrative	  Advices	  
Register.	  
60	  	   Australian	  Government,	  What	  is	  caring	  for	  our	  Country?,	  Sustainable	  Land	  Practices,	  
http://www.nrm.gov.au/about/caring/sustainable.html	  	  	  (accessed	  6	  September	  2010).	  
61	  	   See	  NSW	  Department	  of	  Environment,	  Climate	  Change	  and	  Water,	  Submission	  15,	  1	  and	  	  Wentworth	  Group	  of	  
Concerned	  Scientists,	  Submission	  2,	  1	  to	  Senate	  Financial	  and	  Public	  Administration	  Committee	  Parliament	  of	  Australia,	  
Native	  Vegetation	  Laws,	  Greenhouse	  Gas	  Abatement	  and	  Climate	  Change	  Measures,	  	  (30	  April	  2010)	  	  
http://www.aph.gov.au/Senate/committee/fapa_ctte/climate_change/report/report.pdf	  (accessed	  6	  September	  2010)	  
(‘Senate	  Native	  Vegetation	  Laws	  	  Report’).	  
62	  	   Productivity	  Commission,	  Impacts	  of	  Native	  Vegetation	  and	  Biodiversity	  Regulations,	  Report	  No.	  29,	  April	  2004,	  p.	  XXI,V	  
available	  at	  http://www.pc.gov.au/projects/inquiry/nativevegetation	  (accessed	  6	  September	  2010).	  
63	  	   Vegetation	  Management	  Act	  1999	  (Qld);	  Native	  Vegetation	  Management	  Act	  1991	  (SA);	  Native	  Vegetation	  Act	  2003	  
(NSW);	  Flora	  and	  Fauna	  Guarantee	  Act	  1988	  (Vic),	  Planning	  and	  Environment	  Act	  1987	  (Vic);	  Catchment	  and	  Land	  
Protection	  Act1994	  (Vic);	  Environmental	  Protection	  Act	  1986	  (WA);	  Pastoral	  Land	  Act	  (NT).	  
64	  	   Queensland,	  South	  Australia	  and	  New	  South	  Wales	  have	  at	  various	  times	  instituted	  prohibitions	  on	  broadscale	  clearing.	  
65	  	   Department	  of	  the	  Environment,	  Water,	  Heritage	  and	  the	  Arts,	  Native	  vegetation	  policies,	  
http://www.environment.gov.au/land/vegetation/policies.html	  	  (accessed	  26	  March	  2010).	  
66	  	   City	  of	  Canada	  Bay	  Council	  v	  Bonaccorso	  Pty	  Ltd	  (2007)	  156	  LGERA	  294;	  Wall	  v	  Doyle	  [2008]	  QPEC	  23.	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jurisdictions.	  In	  Queensland	  67	  and	  South	  Australia68	  restrictions	  on	  broadscale	  clearing	  will	  be	  notified	  to	  
the	  land	  title	  register	  and	  appear	  as	  an	  administrative	  advice	  or	  notation	  on	  title.	  	  In	  New	  South	  Wales,	  
the	   existence	   of	   a	   map	   in	   relation	   to	   broadscale	   clearing	   may	   only	   be	   registered	   with	   the	   owner’s	  
consent.69	   In	   Victoria,70	   conditions	   notified	   to	   the	   owner	   of	   land	   in	   relation	   to	   native	   vegetation	   take	  
effect	   against	   successors	   in	   title	   without	   notification	   or	   recording	   in	   the	   land	   registry.	   In	   Western	  
Australia,	  native	  vegetation	  clearing	  is	  regulated	  by	  permits	  only	  and	  vegetation	  protection	  notices	  are	  
notified	  to	  the	  Registrar	  of	  Titles.71	  
	  
Coastal	  restrictions	  
Sustainable	  coastal	  management	  has	  been	  the	  subject	  of	  recent	  Commonwealth	  Government	  reports72	  
and	  COAG	  agreement.73	  Each	  State	  has	  enacted	  coastal	  management	  legislation	  and	  strategies	  aimed	  at	  
protecting	  and	  ensuring	  sustainable	  use	  of	  coastal	  areas.74	  Of	  most	  concern	  to	  owners	  of	  coastal	  land	  is	  
the	  policy	  of	   ‘planned	  or	  managed	  retreat’	  which	  denotes	   the	  relocation	  of	  built	  assets	   from	  high	  risk	  
areas	   to	   lower	   risk	   areas75	   and	   the	   accompanying	   restrictions	   on	   the	   erection	   of	   buildings	   within	   an	  
estimated	   inundation	   or	   erosion	   zone.	   The	   resulting	   impact	   of	   these	   policies	   on	   land	   owners	   is	  
exemplified	   by	   a	   series	   of	   Victorian	   decisions	   where	   owners	   are	   either	   prevented	   from	   building	   or	  
significant	  restrictions	  are	  attached	  to	  the	  approval.	  In	  Gippsland	  Coastal	  Board	  v	  South	  Gippsland	  Shire	  
Council76	  VCAT	  upheld	  a	  review	  of	  a	  development	  permit	  for	  subdivision	  of	  coastal	  land	  resulting	  in	  no	  
permit	   being	   granted.	   Other	   coastal	   areas	   in	   Victoria	   are	   facing	   similar	   restrictions	   with	   one	   local	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
67	  	   Vegetation	  Management	  Act	  1999	  (Qld):	  A	  map	  of	  assessable	  vegetation	  is	  required	  to	  identify	  land	  by	  way	  of	  
vegetation	  categories.	  Section	  70B	  of	  the	  Act	  requires	  the	  chief	  executive	  to	  give	  the	  Registrar	  written	  notice	  of	  the	  
creation	  of	  a	  map	  as	  soon	  as	  practicable.	  Section	  70B	  also	  requires	  the	  chief	  executive	  to	  give	  the	  Registrar	  written	  
notice	  of	  the	  issuing	  of	  a	  development	  approval	  under	  the	  Sustainable	  Planning	  Act	  2009	  for	  a	  vegetation	  clearing	  
application	  (an	  approval).	  The	  Registrar	  must	  keep	  records	  in	  a	  way	  that	  a	  search	  of	  the	  register	  the	  subject	  of	  an	  
approval	  or	  a	  map	  will	  show	  that	  an	  approval	  has	  been	  issued,	  or	  a	  map	  has	  been	  made	  (s	  70B	  (4)	  of	  the	  Act).	  
68  Native	  Vegetation	  Act	  1991	  (SA):	  	  The	  Minister	  may	  declare	  restrictions	  on	  the	  clearing	  of	  native	  vegetation:	  s	  23E;	  the	  
Minister	  may	  approve	  a	  landowner’s	  proposal	  to	  revegetate	  land:	  ss	  23F,	  23H;	  these	  restrictions	  or	  approvals	  must	  be	  
entered	  into	  the	  Land	  Titles	  Registry:	  s	  23I. 
69	  	   Native	  Vegetation	  Act	  2003	  (NSW),	  s	  31.	  
70	  	   Catchment	  and	  Land	  Protection	  Act	  1994,	  s	  33,	  34	  (secretary	  may	  give	  land	  use	  conditions.	  Conditions	  are	  binding	  on	  
the	  present	  owner	  and	  successors	  in	  title	  without	  registration	  or	  recording).	  
71	  	   A	  vegetation	  protection	  notice	  under	  s	  70	  Environmental	  Protection	  Act	  1986	  (WA)	  binds	  owner	  of	  the	  land	  and	  if	  
registered	  under	  s	  66	  successors	  in	  title.	  
72	  	   House	  of	  Representatives	  Standing	  Committee	  on	  Climate	  Change	  released	  its	  report:	  Managing	  our	  coastal	  zone	  in	  a	  
changing	  climate:	  the	  time	  to	  act	  is	  now,	  Commonwealth	  Department	  of	  Climate	  Change	  report,	  Climate	  Change	  Risks	  
to	  Australia's	  Coast,	  14	  November	  2009	  (http://www.climatechange.gov.au/publications/coastline/climate-­‐change-­‐
risks-­‐to-­‐australias-­‐coasts.aspx	  )	  (accessed	  6	  March	  2012).	  
73	  	   National	  Climate	  Change	  Adaptation	  Framework	  endorsed	  by	  COAG	  in	  2007.	  
74	  	   Above	  n	  56.	  Within	  the	  legislation	  there	  are	  three	  common	  approaches	  to	  management	  of	  the	  coastal	  zone	  and	  the	  
built	  environment	  ‘protect,	  accommodate	  and	  retreat’:	  Australian	  Government,	  Department	  of	  Climate	  Change,	  Climate	  
Change	  Risks	  to	  Australia's	  Coast,	  Report,	  November	  2009,	  available	  at	  
http://www.climatechange.gov.au/publications/coastline/climate-­‐change-­‐risks-­‐to-­‐australias-­‐coasts.aspx	  (accessed	  6	  
March	  2012).	  
75	  	   Victorian	  Planning	  and	  Environmental	  Law	  Association,	  Coastal	  Climate	  Change	  Advisory	  Committee,	  Reference	  Group	  
Briefing	  Report,	  p	  8,	  at	  http://www.vpela.org.au/documents/VPELA%20BriefingPaper.pdf	  (accessed	  6	  September	  2010).	  
76	  	   [2008]	  VCAT	  1545.	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government	  placing	  a	  complete	  ban	  on	  coastal	  building	  that	  has	  been	  in	  place	  for	  3	  years.77	  Similarly,	  in	  
South	   Australia,	   developments	   have	   been	   refused	   where	   they	   contravened	   the	   coastal	   development	  
objectives	  of	   the	  Development	  Plan	   in	  not	  allowing	  a	  sufficient	  buffer	   for	  sea	   level	   rises	  over	  the	  next	  
100	  years.78	  NSW	  and	  Queensland	  have	  more	  recently	   introduced	  similar	  coastal	  management	  policies	  
restricting	  building	  in	  erosion	  or	  flood	  prone	  areas.	  
Generally	  restrictions	  on	  development	  in	  coastal	  areas	  are	  imposed	  through	  the	  planning	  regime	  in	  each	  
State.	  No	   recording	   or	   notification	   of	   these	   restrictions	   appears	   on	   the	   title	   to	   the	   land	   and	  will	   only	  
become	  evident	  when	  a	  planning	  application	  is	  made	  to	  the	  local	  government.	  
	  
Comments	  
One	  rationale	  for	  omitting	  information	  related	  to	  statutes	  imposing	  restrictions	  on	  use	  is	  that	  these	  
restrictions	  relate	  to	  the	  use	  of	  land	  and	  do	  not	  impact	  on	  title	  to	  the	  land.	  The	  distinction	  between	  
defects	  in	  title	  and	  defects	  in	  use	  is	  commonly	  used	  first,	  as	  the	  determining	  factor	  for	  vendor	  disclosure	  
of	  defects	  at	  common	  law79	  and	  secondly,	  in	  respect	  of	  claims	  for	  compensation	  for	  the	  acquisition	  of	  
land.	  It	  is	  only	  when	  a	  government	  authority	  acts	  to	  acquire	  the	  title	  to	  all	  or	  part	  of	  property	  that	  
compensation	  is	  payable.80	  Current	  laws	  do	  not	  recognise	  a	  right	  to	  compensation	  for	  a	  restriction	  
imposed	  on	  the	  use	  of	  land.	  Rural	  landowners	  who	  have	  failed	  in	  invalidating	  State	  controls	  on	  
vegetation	  clearing,81	  now	  claim	  that	  controls	  on	  land	  clearing	  ‘constitute	  an	  unjust	  restriction	  on	  
farmers’	  property	  rights	  and	  that	  farmers	  should	  not	  have	  to	  shoulder	  the	  burden	  of	  providing	  
environmental	  goods	  for	  the	  whole	  community’.82	  The	  argument	  for	  compensation	  although	  more	  acute	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
77	  	   The	  Victorian	  government	  placed	  a	  moratorium	  on	  building	  on	  Ninety	  Mile	  beach	  in	  2007	  for	  2	  years	  and	  it	  was	  
extended	  in	  2009	  for	  another	  2	  years.	  
78	  	   Northcape	  Properties	  Pty	  Ltd	  v	  District	  Council	  of	  Yorke	  Peninsula	  [2008]	  SASC	  57;	  Johnson	  Trading	  Industries	  Pty	  Ltd	  v	  
Port	  Pirie	  Regional	  Council	  [2007]	  SAERDC	  42.	  
79	  	   Kadissi	  v	  Jankovic	  [1987]	  VR	  255	  (purchaser	  unsuccessfully	  sought	  to	  rescind	  contract	  for	  purchase	  of	  strata	  title	  
dwelling	  upon	  grounds	  of	  the	  existence	  of	  serious	  structural	  defects.	  	  The	  vendor	  had	  made	  no	  statements	  about	  the	  
structural	  soundness	  of	  the	  property;	  Tsekos	  v	  Finance	  Corporation	  of	  Australia	  Ltd	  [1982]	  2	  NSWLR	  347,	  it	  was	  held	  
that	  negotiations	  between	  a	  seller	  and	  the	  local	  authority	  for	  the	  resumption	  of	  property	  being	  sold	  did	  not	  have	  to	  be	  
disclosed	  to	  a	  buyer.	  See	  also	  Carpenter	  v	  McGrath	  [1996]	  40NSWLR	  39	  where	  the	  lack	  of	  formal	  building	  approval	  for	  a	  
shed	  was	  not	  a	  defect	  in	  title	  although	  there	  was	  a	  risk	  of	  a	  notice	  being	  issued	  by	  the	  local	  government.	  
80	  	  	   Land	  Acquisition	  (Just	  Terms	  Compensation	  )	  Act	  1991,ss11-­‐36	  (NSW);	  Land	  Acquisition	  and	  Compensation	  Act	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1986,Pt	  2	  (Vic);	  Acquisition	  of	  Land	  Act	  1967,ss5-­‐14(Qld);	  Land	  Acquisition	  Act	  1969,Pts	  2	  and	  3	  (SA);	  	  Land	  
Administration	  Act	  1997	  Pt	  9	  (WA);	  Land	  Acquisition	  Act	  1993,Pt	  2	  Div	  3	  (Tas);	  Land	  Acquisition	  Act	  1979	  Pt	  VI	  Div	  1(NT);	  
Lands	  Acquisition	  Act	  1994,ss33-­‐41	  (ACT);	  Lands	  Acquisition	  Act	  1989,ss41-­‐51(Cth).	  
81	  	   Bone	  v	  Mothershaw	  [2003]	  2	  Qd	  R	  600	  at	  [19]	  (McPherson	  JA);	  Dore	  v	  Penny	  	  [2006]	  QSC	  125;	  Burns	  v	  Queensland	  &	  
Croton	  [2004]	  QSC	  434;	  [2006]	  QCA	  235;	  [2007]	  QCA	  240;	  Wilson	  v	  Raddatz	  	  [2006]	  QCA	  392;	  Glasgow	  v	  Hall	  [2007]	  QCA	  
90;	  Watts	  v	  Ellis	  [2007]	  QCA	  234;	  Spencer	  v	  Commonwealth	  of	  Australia	  [2010]	  HCA	  28.	  
82	  	   Andrew	  McIntosh	  and	  Richard	  Denniss,	  Property	  Rights	  and	  the	  Environment:	  Should	  Farmers	  Have	  a	  Right	  to	  
Compensation?,	  Australia	  Institute,	  Discussion	  Paper	  No	  74	  (Nov	  2004)	  	  1	  (summarising	  views	  of	  the	  National	  Farmers	  
Federation	  and	  Agforce	  Queensland).	  See	  also,	  Senate	  Native	  Vegetation	  Laws	  Report,	  above	  n	  34	  ,	  [4.2],	  which	  refers	  
to	  many	  submissions	  indicating	  ‘strong	  views	  that	  [land-­‐clearing]	  laws	  force	  them	  to	  bear	  the	  financial	  burden	  of	  public	  
conservation	  objectives’:	  [4.2].	  The	  lobby	  for	  compensation	  for	  sterilization	  or	  a	  taking	  of	  a	  part	  of	  the	  bundle	  of	  rights	  
of	  land	  ownership	  is	  examined	  further	  in	  Pamela	  O’Connor,	  “The	  Changing	  Paradigm	  of	  Property	  and	  the	  Framing	  of	  
Regulation	  as	  a	  ‘Taking’”	  (2011)	  36(3)	  Monash	  University	  Law	  Review	  50.	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where	  a	  property	  becomes	  unviable	  or	  ‘sterislised’	  as	  a	  result	  of	  an	  inability	  to	  clear	  vegetation,83	  does	  
not	  currently	  attract	  compensation.84	  	  
	  
3.3	   Statutes	  that	  grant	  new	  rights	  in	  land	  or	  natural	  resources	  
The	  current	  approach	  to	  sustainable	  land	  management	  includes	  the	  granting	  of	  rights	  to	  third	  parties	  in	  
relation	  to	  the	  land	  and	  natural	  resources.	  These	  rights	  fall	  into	  two	  categories:	  rights	  granted	  to	  third	  
parties	  by	  statute	  and	  rights	  created	  by	  statute,	  but	  granted	  by	  the	  owner	  of	  the	  land.	  An	  example	  of	  a	  
right	  granted	  without	  the	  concurrence	  of	  the	  land	  owner	  is	  the	  right	  to	  charge	  the	  land	  with	  a	  debt	  
where	  the	  landowner	  does	  not	  carry	  out	  work	  on	  the	  property85	  or	  the	  right	  to	  charge	  land	  with	  unpaid	  
rates	  or	  land	  tax.	  This	  type	  of	  charge	  on	  the	  land	  is	  considered	  in	  a	  conveyancing	  context	  to	  constitute	  a	  
defect	  in	  the	  title	  to	  the	  land.86	  In	  Victoria,87	  Western	  Australia,88	  Tasmania,	  89and	  ACT90	  such	  charges	  are	  
exceptions	  to	  indefeasibility.	  Only	  in	  the	  Northern	  Territory	  is	  a	  statutory	  charge	  required	  to	  be	  
registered	  to	  be	  enforceable	  as	  a	  charge	  on	  the	  land.	  In	  Queensland,	  NSW	  and	  South	  Australia	  statutory	  
charges	  are	  enforceable	  against	  successors	  in	  title	  by	  force	  of	  the	  empowering	  legislation	  and	  are	  not	  
required	  to	  be	  registered	  or	  recorded	  in	  the	  Torrens	  register.	  
The	  other	  obvious	  and	  more	  contentious	  example	  of	  statutory	  rights	  is	  the	  right	  granted	  to	  third	  parties	  
to	   extract	   minerals	   on	   or	   under	   the	   surface	   of	   private	   land.	   Torrens	   legislation	   recognises	   separate	  
ownership	  of	  minerals	  reserved	  to	  the	  State	  from	  each	  grant	  of	  freehold.	  91	  The	  grievance	  by	  landowners	  
when	  rights	  to	  mine	  are	  granted	  by	  the	  State	  is	  not	  that	  property	  rights	   in	  the	  minerals	  are	  disturbed,	  
but	  that	  third	  parties	  are	  granted	  the	  right	  to	  access	  the	  surface	  of	  the	  land	  for	  the	  purpose	  of	  mining.	  
Typically,	   a	   mining	   operator	   has	   the	   right	   to	   access	   privately	   held	   land	   for	   purposes	   of	   conducting	  
preliminary	  activities,	  such	  as	  marking	  out	  land.	  The	  operator	  must	  give	  notice	  to	  occupiers	  or	  owners	  of	  
privately	   held	   land,92	   but	   generally	   consent	   is	   not	   required.	   These	   broad	   rights	   of	   access	   are	   usually	  
mitigated	   by	   restrictions	   on	   particularly	   significant	   areas	   of	   privately	   held	   land,	   such	   as	   those	   near	  
dwellings	   or	   cultivated	   fields,	   for	   which	   the	   written	   consent	   of	   the	   occupier	   or	   owner	   must	   be	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
83	  	   Senate	  Native	  Vegetation	  Laws	  Report,	  above	  n	  34,	  [4.27],	  quoting	  evidence	  of	  Mr	  T	  Grosskopf,	  Department	  of	  
Environment	  (NSW),	  Committee	  Hansard,	  8.4.10,	  p	  9.	   	  
84	  	   See	  for	  example	  Spencer	  v	  Cth	  [2008]	  FCA	  1256	  [211]	  where	  Brereton	  J	  expressed	  ‘utmost	  sympathy’	  for	  Mr	  Spencer	  if	  it	  
were	  the	  case	  that	  his	  farming	  and	  grazing	  activities	  had	  been	  effectively	  sterilised	  by	  laws	  that	  restricted	  the	  clearing	  of	  
native	  vegetation	  which	  despite	  their	  severity	  did	  not	  affect	  an	  acquisition	  of	  the	  title	  to	  the	  land	  and	  Bone	  v	  
Mothershaw	  [2003]	  2	  Qd	  R	  600.	  
85	  	   This	  will	  include	  the	  right	  of	  a	  local	  government	  to	  charge	  the	  land	  with	  a	  debt	  for	  unpaid	  rates	  or	  the	  cost	  of	  work	  
required	  on	  the	  land.	  
86	  	   Carlish	  v	  Salt	  [1906]	  1	  Ch	  355;	  Holland	  v	  Goltrans	  Pty	  Ltd	  (1984)	  Q	  Conv	  R	  54-­‐149;	  Francombe	  v	  Foster	  Investments	  Pty	  
Ltd	  [1978]	  2	  NSWLR	  41.	  	  
87	  	   Transfer	  of	  Land	  Act	  1958	  (Vic),	  s42(2)(f)	  
88	  	   Transfer	  of	  Land	  Act	  1893	  (WA),	  s	  68(1A)	  (unpaid	  rates	  only).	  
89	  	   Land	  Titles	  Act	  1980	  (Tas),	  s	  40(3)(g).	  
90	  	   Land	  Titles	  Act	  1925	  (ACT),	  s	  58(1)(f).	  
91	  	   Crown	  Lands	  Act	  1989	  (NSW)	  s	  171;	  Mining	  Resources	  Development	  Act	  1990	  (Vic)	  s	  9;	  Mineral	  Resources	  Act	  1989	  (Qld)	  
	   s	  8(3);	  Mining	  Act	  1971	  (SA)	  s	  16;	  Mining	  Act	  1978	  (WA)	  s	  9(1)(b);	  Crown	  Lands	  Act	  1976	  (Tas)	  s	  16(3);	  Minerals	  
	   (Acquisition)	  Act	  (NT)	  s	  3.	  	  
92	  	   Mining	  Act	  1978	  (WA)	  s	  30;	  Mining	  Act	  1971	  (SA)	  ss	  58(c)(d);	  Mineral	  Resource	  Development	  Act	  1995	  (Tas)	  s	  23(2);	  
Mining	  Act	  1992	  (NSW)	  ss	  164,	  252(1);	  Mineral	  Resources	  Act	  1989	  (Qld)	  s	  163.	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obtained.93	  However,	  consent	  for	  a	  mining	  operator	  to	  access	  land	  cannot	  always	  be	  effectively	  withheld	  
and	  private	   landowners	  may	  not	   be	   capable	   of	   determining	   rights	   of	   access	   over	   their	   property	   even	  
with	  regards	  to	  restricted	  land.	  Under	  the	  Victorian	  statute,	  for	  example,	  the	  mining	  operator	  need	  only	  
make	  reasonable	  attempts	  to	  obtain	  written	  consent	  from	  the	  owner	  or	  occupier	  of	   land.94	  Where	  the	  
owner	   or	   occupier	   refuses	   to	   give	   consent,	   the	  Department	  Head	  may	   nevertheless	   grant	   the	  mining	  
operator	  the	  authority	  to	  enter	  any	  part	  of	  the	  land.95	   In	  some	  instances,	  the	  provision	  of	  consent	  can	  
have	   lasting	   consequences	   regarding	   each	   party’s	   rights	   over	   the	   land.	  Where	   consent	   is	   given	   for	   a	  
mining	   operator	   to	   commence	  work	   on	   otherwise	   restricted	   land,	   this	   consent	   cannot	   be	  withdrawn	  
under	   certain	   state	   statutes.96	   Furthermore,	   written	   consent	   may	   bind	   all	   subsequent	   owners	   or	  
occupiers	   of	   land,	   depriving	   purchasers	   of	   land	   the	   right	   to	   object	   to	  mining	   operations	   even	  where	  
these	  operations	  take	  place	  under	  areas	  that	  are	  typically	  prohibited.97	  
Generally	  mining	  tenures	  are	  not	  recorded	  against	  the	  title	  to	  private	  land	  over	  which	  they	  are	  held.	  
	  
3.4	   Identifiable	  impacts	  of	  sustainability	  on	  Torrens	  principles	  
The	  particular	  type	  of	  statutory	  RRR	  that	  the	  legislation	  creates	  has	  depended	  upon	  the	  predilection	  of	  
the	  agency	  administering	  the	  statute	  and	  not	  necessarily	  governed	  by	  the	  nature	  of	  the	  right,	  what	  the	  
right	   or	   restriction	   is	   supposed	   to	   achieve	   and	   how	   that	   restriction	   relates	   to	   other	   private	   rights	   or	  
encumbrances	  affecting	  the	  land	  through	  the	  registration	  system.	  The	  analysis	  above	  demonstrates	  that	  
instead	   of	   a	   consistent	   and	   integrated	   framework	   for	   land	   ownership	   and	   land	   use	   what	   exists	   is	   a	  
piecemeal,	  non	  collaborative	  and	  inconsistent	  approach	  to	  similar	  problems	  and	  a	  failing	  of	  government	  
policies	   to	   explicitly	   consider	   integration	  with	   the	   existing	   private	   property	   regime	   under	   the	   Torrens	  
system.	  	  
Assuming	  the	  conceptual	  basis	  of	  a	  uniform	  Torrens	  system	  remains	  unchanged	  there	  are	  a	  number	  of	  
inconsistencies	  between	   sustainability	   regulation	  and	  Torrens	  principles	   that	  drafters	  of	   the	  proposed	  
legislation	  and	  policy	  makers	  should	  consider:	  
(i) Statutory	  obligations	  or	  restrictions	  on	  landowners	  in	  relation	  to	  natural	  resources	  on	  land	  
often	  purport	  to	  bind	  successors	  in	  title	  without	  registration.	  
	  
This	  creates	  the	  following	  problems:	  	  
a. The	  Torrens	  register	  does	  not	  reflect	  all	  interests	  in	  land	  binding	  on	  registered	  
proprietors;	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
93	  	   Mining	  Act	  1978	  (WA)	  s	  29;	  Mineral	  Resource	  Development	  Act	  1995	  (Tas)	  ss	  19(	  a)(b);	  Mineral	  Resources	  (Sustainable	  
Development)	  Act	  1990	  (Vic),	  s	  45(1)(a)(i);	  Mining	  Act	  1992	  (NSW)	  s	  62(1);	  Mineral	  Resources	  Act	  1989	  (Qld)	  s	  181(8).	  
94	  	   Mineral	  Resources	  (Sustainable	  Development)	  Act	  1990	  (Vic),	  s	  38AB(1).	  
95	  	   Mineral	  Resources	  (Sustainable	  Development)	  Act	  1990	  (Vic),	  s	  38AB(1)(b).	  See	  also	  Mineral	  Resources	  Act	  1989	  (Qld)	  s	  
129(10).	  	  
96	  	   Mining	  Act	  1992	  (NSW)	  s	  62(3);	  Mineral	  Resources	  (Sustainable	  Development)	  Act	  1990	  (Vic)	  s	  45(3)(b).	  
97	  	   Mineral	  Resources	  (Sustainable	  Development)	  Act	  1990	  (Vic)	  s	  45(3)(c).	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b. Prospective	  owners	  of	  land	  cannot	  rely	  upon	  the	  register	  as	  reflecting	  all	  interests	  
impacting	  on	  title	  and	  need	  to	  undertake	  searches	  of	  other	  registers	  or	  government	  
departments;	  
c. Judicial	  interpretation	  of	  provisions	  is	  inconsistent	  and	  requires	  courts	  to	  determine	  if	  
the	  intention	  of	  the	  legislation	  is	  to	  override	  indefeasibility;	  
d. Lack	  of	  clarity	  about	  when	  the	  registered	  owner	  is	  deprived	  of	  his	  or	  her	  title	  or	  is	  the	  
statute	  merely	  imposing	  regulation.	  
	  
	  
(ii) Inconsistent	  approach	  to	  the	  recording	  or	  registration	  of	  statutory	  RRR.	  	  
This	  is	  partly	  due	  to	  the	  inconsistencies	  in	  the	  terminology	  of	  Torrens	  legislation	  when	  referring	  to	  
interests	  that	  may	  be	  recorded	  or	  registered	  and	  the	  consequent	  effect.	  For	  example	  both	  the	  Victorian	  
and	  NSW	  Torrens	  statutes	  refers	  to	  the	  registration	  of	  certain	  instruments	  that	  are	  in	  reality	  recorded	  
because	  indefeasibility	  is	  expressly	  stated	  by	  the	  legislation	  not	  to	  attach.	  This	  has	  resulted	  in	  divergence	  
in	  the	  way	  RRRs	  are	  created	  with	  those	  aimed	  at	  achieving	  a	  similar	  purpose	  created	  and	  specified	  
differently,	  to	  fit	  within	  the	  particular	  Torrens	  legislation.	  
	  
(iii) No	  common	  understanding	  of	  the	  legal	  effect	  of	  an	  RRR	  specified	  in	  a	  particular	  manner.	  
This	  problem	  arguably	  underpins	  the	  issues	  1	  and	  2.	  The	  lack	  of	  any	  consistent	  legal	  taxonomy	  of	  RRRs	  
presents	  difficulties	  for	  consistent	  decisions	  about	  registration	  or	  recording	  within	  the	  Torrens	  
paradigm.	  Any	  decision	  to	  register	  should	  be	  informed	  by	  an	  understanding	  of	  the	  legal	  nature	  and	  
effect	  of	  the	  RRR	  being	  considered.	  	  
Ultimately	  the	  continuation	  of	  the	  Torrens	  paradigm	  depends	  upon	  the	  alignment	  of	  the	  underlying	  
Torrens	  principles	  with	  the	  regulatory	  approach	  to	  sustainability,	  which	  continues	  to	  favour	  the	  use	  of	  
statutory	  RRRs.	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4. Aligning	  Sustainability	  with	  Torrens	  
Clearly,	  there	  is	  a	  need	  for	  a	  coherent	  and	  consistent	  framework	  for	  the	  management	  of	  both	  land	  and	  
resources	  which	  aligns	   the	  ownership	   rights	  of	   landowners	  and	   the	  public	   interest	   in	  maintaining	  and	  
managing	   natural	   resources.	   Many	   commentators	   over	   a	   lengthy	   period	   have	   called	   for	   greater	  
integration	  of	  the	  land	  registration	  system	  with	  the	  environmental	  and	  planning	  statutory	  regimes,	  not	  
only	   to	   facilitate	  dealings	  with	   land	   from	  a	  practical	   stand	  point,	   but	   also	   to	  philosophically	   unite	   the	  
concepts	   of	   land	   ownership	   and	   land	   use.98	   This	   will	   require	   a	   resolution	   of	   the	   tension	   between	   a	  
traditionally	   unfettered	   property	   rights	   regime	   and	   the	   public	   interest	   in	   all	   resources,	   whether	   in	  
private	  or	  public	  ownership,	  being	  used	  sustainably.	  
There	  are	  clear	  benefits	  in	  aligning	  the	  public	  interest	  in	  sustainable	  land	  management	  with	  the	  
principles	  of	  private	  ownership	  of	  land.	  The	  connection	  between	  land	  ownership	  and	  access	  to	  natural	  
resources,	  such	  as	  forestry,	  flora,	  fauna,	  minerals,	  water	  and	  energy,99	  has	  given	  rise	  to	  an	  
unprecedented	  number	  of	  restrictions	  and	  obligations	  on	  landowners	  in	  their	  use	  of	  the	  land	  and	  
resources	  thereon,	  particularly	  in	  relation	  to	  land	  clearing,	  coastal	  development	  and	  more	  recently,	  
building	  in	  fire	  prone	  areas.100	  Therefore,	  a	  key	  requirement	  for	  effective	  sustainable	  management	  of	  
natural	  resources	  in	  Australia	  is	  the	  ability	  for	  governments	  to	  bind	  owners	  of	  land	  to	  use	  natural	  
resources	  in	  the	  public	  interest.	  A	  land	  management	  system	  that	  only	  imposes	  personal	  obligations	  on	  
the	  use	  and	  management	  of	  natural	  resources	  and	  is	  therefore	  capable	  of	  being	  circumvented	  by	  the	  
transfer	  of	  an	  indefeasible	  title	  to	  a	  new	  owner,	  will	  fail	  to	  deliver	  on	  sustainability	  objectives.	  The	  
recent	  case	  law	  concerning	  overriding	  interests	  in	  land	  demonstrates	  that	  there	  is	  very	  little	  
predictability	  of	  result	  in	  the	  interpretation	  of	  whether	  a	  particular	  statute	  has	  the	  effect	  of	  overriding	  
indefeasibility	  and	  binding	  successive	  owners	  of	  the	  land.	  	  
This	   article	   proposes	   that	   there	   is	   capacity,	   with	  modification,	   for	   the	   Torrens	   framework	   to	   provide	  
both	  security	  of	  title	  to	  land	  owners	  and	  certainty	  in	  the	  enforcement	  of	  environmental	  obligations	  and	  
restrictions	   for	   governments.	   The	  difficulties	   experienced	   to	  date	  by	   landowners	   and	   government	   are	  
due	   to	   a	   failure	   to	   align	   land	   use	   regulation	  with	   the	   conceptual	   framework	   of	   Torrens.	  New	  policies	  
should	  aim	  to	  be	  inclusive	  of	  sustainability	  objectives	  within	  a	  legal	  framework	  that	  maintains	  security	  of	  
title.	  An	  appropriately	  integrated	  policy,	  legal	  and	  enforcement	  system	  should	  aim	  to	  provide:	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
98	  	  	  	   See,	  for	  example,	  the	  most	  recent	  critique	  of	  the	  current	  system	  by	  Brendan	  Edgeworth,	  ‘Planning	  Law	  v	  Property	  Law:	  
Overriding	  Statutes	  and	  the	  Torrens	  System	  after	  Hillpalm	  v	  Heaven’s	  Door	  and	  Kogarah	  v	  Golden	  Paradise’	  (2008)	  25	  
Environmental	  and	  Planning	  Law	  Journal	  82.	  
99	  	   Douglas	  Fisher	  ‘Sustainability,	  the	  built	  environment	  and	  the	  legal	  system’	  in	  Yang,	  Brandon	  &	  Sidwell	  (ed.)	  Smart	  and	  
Sustainable	  Built	  Environments,	  Blackwell	  Publishing,	  Oxford,	  (2005)	  	  pp.	  245-­‐260,	  248);	  Ian	  Reeve	  (1999)	  ‘Tiptoeing	  
around	  the	  Slumbering	  Dragon:	  Property	  Rights	  and	  Environmental	  Discourse	  in	  Rural	  Australia’	  [Online].	  Available:	  
http://www.ruralfutures.une.edu.au/downloads/dragon_141.pdf	  (accessed	  6	  September	  2010).	  	  
100	  	   Victorian	  Bushfires	  Royal	  Commission	  (2009)	  Final	  Report,	  Victorian	  Parliament.	  The	  report	  	  	  recommends	  that	  planning	  
guidelines	  for	  assessing	  permit	  applications	  in	  areas	  of	  high	  bushfire	  risk	  be	  amended	  in	  order	  to	  give	  priority	  to	  
protecting	  human	  life	  and	  to	  ensure	  that	  development	  does	  not	  occur	  in	  areas	  in	  which	  either	  the	  bushfire	  risk	  or	  the	  
environmental	  cost	  of	  making	  people	  safe	  is	  too	  high.	  Refer	  to	  recommendations	  39	  –	  41	  available	  at	  
http://www.royalcommission.vic.gov.au/Commission-­‐Reports	  (accessed	  6	  September	  2010).	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1. Certainty	   for	   landowners	   and	   decision	  makers	   about	   the	   environmental	   obligations	   to	   which	  
private	  land	  holdings	  are	  subject;	  	  
2. Certainty	   of	   enforcement	   of	   environmental	   obligations	   against	   landowners	   and	   successors	   in	  
title;	  and	  	  
3. A	   reduction	   in	   the	   legal	   costs	   to	  owners	   and	  government	  of	  disputes	   involving	  environmental	  
obligations	  and	  transactions	  with	  the	  land.	  	  
	  
While	  the	  issue	  of	  transparency	  and	  availability	  of	  information	  can	  be	  solved	  by	  an	  integrated	  land	  
information	  system,	  the	  question	  of	  the	  effect	  of	  an	  overriding	  statute	  cannot	  be	  resolved	  by	  
technology.	  This	  can	  only	  be	  resolved	  by	  a	  uniform	  approach	  to	  the	  creation	  of	  overriding	  statutory	  
interests	  through	  legislative	  standards	  and	  drafting.	  
	  
4.1 Consistent	  legislative	  approach	  to	  overriding	  of	  indefeasibility	  
The	   ability	   of	   government	   to	   regulate	   the	   use	   of	   land	   by	   private	   landowners	   by	   imposing	   statutory	  
rights,	   restrictions	   and	   burdens	   for	   public	   purposes	   is	   clear.101	   As	   considered	   above,	   regulatory	  
approaches	   to	   the	   imposition	  of	  RRR	  are	   inconsistent	   and	  only	   in	   rare	   cases102	  will	   legislation	  directly	  
address	  the	  impact	  of	  the	  RRR	  on	  indefeasibility	  of	  title.	  Consequently,	  determination	  of	  the	  impact	  of	  
statutory	   RRR’s	   on	   ownership	   of	   land	   has	   been	   left	   to	   the	   courts.	   	  While	   there	   is	   some	   logic	   to	   the	  
argument	   that	   public	   law	   enactments,	   particularly	   those	   dealing	   with	   planning	   and	   environmental	  
matters	   should	   override	   the	   private	   rights	   of	   a	   landowner	   recent	   judicial	   decisions	   have	   instead	  
favoured	   an	   approach	   that	   give	   the	   Torrens	   legislation	   precedence	   unless	   the	   legislation	   clearly	  
expresses	   an	   intention	   to	   amend	   the	   indefeasibility	   provisions	   of	   the	   Torrens	   legislation.	   Despite	   the	  
application	  of	  settled	  principles	  of	  statutory	   interpretation	  to	  the	  resolution	  of	  whether	  a	   later	  statute	  
intended	   to	   override	   the	   indefeasibility	   provisions	   of	   the	   Torrens	   statute,	   there	   is	   still	   no	   real	  
predictability	  of	  outcome.	  An	  example	  of	   the	   inconsistency	   is	  demonstrated	  by	  a	   line	  of	   cases	  dealing	  
with	  the	  transfer	  of	  public	  land	  to	  private	  persons	  in	  breach	  of	  statutory	  provisions.	  In	  NSW	  the	  Supreme	  
Court	  found	  in	  Kogarah	  Municipal	  Council	  v	  Golden	  Paradise	  Corporation103	  that	  the	  dedication	  of	  public	  
land	   to	   a	   local	   authority	   under	   the	   Local	   Government	   Act	   1993	   (NSW)	   was	   a	   right	   in	   personam.	  
Consequently,	   the	  transferee	  acquired	  good	  title,	  despite	  the	  prior	  vesting	   in	   the	   local	  authority.104	  By	  
way	  of	   contrast,	   in	   the	  Victorian	  case	  of	  Calabro	  v	  Bayside	  City	  Council105	  Balmford	   J	  held	   that	   similar	  
local	  government	  legislation,	  passed	  after	  the	  Transfer	  of	  Land	  Act	  1958	  (Vic),	  vesting	  public	  highways	  in	  
local	  authorities	  in	  fee	  simple	  overrode	  the	  general	  indefeasibility	  provisions	  of	  that	  Act.	  This	  was	  upon	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
101	  	   Bone	  v	  Mothershaw	  [2003]2	  Qd	  R	  600	  at	  [19];	  Spencer	  v	  Australian	  Capital	  Territory	  [2007]	  NSWSC	  303	  at[20]-­‐[35]	  
102	  	   Example	  access	  and	  compensation	  agreements	  in	  Qld	  Land	  Title	  Act	  1994,	  s	  185.	  
103	  	  	  	   	  (2007)	  12	  BPR	  23,651.	  This	  was	  followed	  in	  City	  of	  Canada	  Bay	  Council	  v	  Bonaccorso	  Pty	  Ltd	  (2007)71	  NSWLR	  424	  
104	  	  	  	   Basten	  JA	  (with	  whom	  McColl	  JA	  concurred	  in	  Kogarah	  Municipal	  Council	  v	  Golden	  Paradise	  Corporation	  (2007)	  12	  BPR	  
23,	  651	  at	  [80]	  did	  comment	  that	  it	  was	  “arguable”	  that	  the	  Local	  Government	  Act	  had	  by	  necessary	  implication	  
overridden	  the	  Real	  Property	  Act	  to	  the	  extent	  that	  effect	  would	  not	  be	  given	  to	  the	  registration	  of	  the	  transfer.	  
105	  	  	   [1999]	  3	  VR	  688.	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the	  basis	   that	   the	   local	   government	   legislation	  and	   the	  Transfer	  of	   Land	  Act	  1958	   (Vic)	  dealt	  with	   the	  
same	  subject	  matter	  inconsistently	  and	  that	  the	  latter	  more	  specific	  provision	  would	  prevail.106	  	  
The	   increasing	   regulatory	   response	   to	   sustainability	   and	   climate	   change	   combined	   with	   the	  
inconsistency	  of	  outcome	  arising	  from	  judicial	  interpretation,	  demands	  a	  consistent	  legislative	  approach	  
to	  the	  overriding	  of	   indefeasibility.	   	   	  Any	  approach	  should	  be	  consistent	  with	  the	  relevant	  principles	  of	  
statutory	  interpretation	  as	  applied	  by	  the	  courts	  in	  this	  context:	  
(i) A	  provision	  of	  a	  later	  statute	  impliedly	  repeals	  or	  amends	  pro	  tanto	  a	  provision	  of	  an	  earlier	  
statute	  if,	  upon	  their	  true	  construction,	  the	  later	  provision	  explicitly	  or	  implicitly	  and	  clearly	  
contradicts	  the	  earlier;	  
	  
(ii) There	  is	  a	  general	  presumption	  that	  there	  is	  no	  contradiction	  between	  two	  Acts	  of	  the	  same	  
legislature;	  
	  
(iii) There	  must	  be	  very	  strong	  grounds	  to	  support	  the	  implication	  of	  a	  repeal	  or	  amendment;	  and	  
	  
(iv) There	  is	  no	  contradiction	  if	  the	  later	  and	  earlier	  statutory	  provisions	  can	  stand	  or	  live	  together	  
(or	  can	  be	  reconciled).107	  
	  
It	  is	  clear	  from	  these	  principles	  that	  an	  implied	  amendment	  or	  repeal	  of	  an	  existing	  statutory	  provision	  
will	   only	   arise	   if	   there	   is	   a	   clear	   inconsistency	   between	   the	   indefeasibility	   provisions	   and	   the	   later	  
statutory	  provision.	  A	  majority	  of	  the	  High	  Court	  has	  indicated	  that	  an	  inconsistency	  is	  unlikely	  to	  arise	  
unless	   the	   later	   statute	   gives	   rise	   to	   a	   RRR	   that	   is	   intended	   to	   bind	   successors	   in	   title	   and	   therefore	  
operate	  in	  rem.108	  It	  should	  also	  be	  noted	  that	  it	   is	  predominantly	  RRR’s	  in	  the	  nature	  of	  an	  interest	  in	  
land,	   such	  as	   the	  grant	  of	   statutory	  access	   rights	  over	   sewerage	  and	  drainage	  or	   statutory	   charges	   to	  
secure	   repayment	   of	   rates	   and	   taxes,	   that	   have	   been	   regarded	   as	   overriding	   indefeasibility	   after	  
consideration	  of	  the	  above	  principles.109	  	  
The	   proposal	   for	   uniform	   Torrens	   legislation	   presents	   an	   opportunity	   to	   clarify	   the	   interaction	   of	  
statutory	  RRRs	  with	  the	  principle	  of	  indefeasibility	  in	  particular	  where	  statutory	  RRRs	  operate	  in	  rem	  and	  
bind	  successors	  in	  title.	  This	  requires	  a	  consistent	  approach	  to	  the	  circumstances	  in	  which	  the	  principle	  
of	   indefeasibility	   is	   varied	   by	   latter	   legislation.	   To	   achieve	   clarity	   and	  consistency	  we	   recommend	   the	  
adoption	  of	  a	  legislative	  framework	  that	  incorporates	  a	  number	  of	  elements.	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
106	  	  	   Ibid	  702.	  
107	  	   City	  of	  Canada	  Bay	  Council	  v	  Bonaccorso	  Pty	  Ltd	  (2007)	  71	  NSWLR	  424	  at	  [81];	  followed	  in	  Koompahtoo	  Local	  Aboriginal	  
Council	  v	  KLALC	  Property	  and	  Investment	  Pty	  Ltd	  [2008]	  NSWSCA	  6	  at	  [36];	  see	  also	  Brendan	  Edgeworth,	  “Very	  High	  Bar”	  
to	  Clear;	  Implied	  Repeal	  of	  Torrens	  Legislation	  after	  City	  of	  Canada	  Bay	  Council	  v	  City	  of	  Canada	  Bay	  Council	  v	  
Bonaccorso	  Pty	  Ltd	  (2008)	  82	  ALJ	  436.	  
108	  	  	  	  	  	  	  	  	  	  Hillpalm	  Pty	  Ltd	  v	  Heaven’s	  Door	  Pty	  Ltd	  (2004)	  220	  CLR	  472	  at	  [53].	  
109	  	   Davisbourne	  Pty	  Ltd	  v	  Kis	  (Australia)	  Pty	  Ltd	  [1985]	  2	  Qd	  R	  341	  at	  349;	  Francombe	  v	  Foster	  Investments	  Pty	  Ltd	  [1978]	  2	  
NSWLR	  41	  at	  51.	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(i) An	  explicit	  provision	  against	  implied	  repeal	  of	  indefeasibility	  provisions	  	  
The	   NSW	   government	   has	   chosen	   to	   deal	   with	   the	   issue	   of	   implied	   repeal	   by	   providing	   for	   the	  
paramountcy	   provision,	   s	   42	   of	   the	   Real	   Property	   Act	   1900,	   to	   prevail	   over	   later	   statutes	   unless	   an	  
express	  provision	  is	  contained	  in	  the	  later	  statute:	  
s	  42(3)	  This	  section	  prevails	  over	  any	  inconsistent	  provision	  of	  any	  other	  Act	  or	  law	  unless	  
the	  inconsistent	  provision	  expressly	  provides	  that	  it	  is	  to	  have	  effect	  despite	  anything	  
contained	  in	  this	  section.	  
The	  provision	  purports	  to	  apply	  to	  earlier	  statutes	  as	  well	  as	  those	  enacted	  subsequently.	  	  Whether	  this	  
approach	  is	  ultimately	  effective	  will	  depend	  upon	  the	  value	  attributed	  to	  this	  provision	  by	  the	  courts.	  	  
Such	  a	  provision	  was	  considered	  by	  the	  High	  Court	  in	  South	  East	  Drainage	  Board	  (South	  Australia)	  v	  
Savings	  Bank	  of	  South	  Australia,110	  where	  a	  statutory	  charge	  outside	  the	  register,	  created	  under	  
legislation	  relating	  to	  the	  payment	  by	  proprietors	  for	  drainage	  work	  undertaken	  by	  a	  statutory	  authority,	  
was	  held	  to	  have	  taken	  priority	  over	  the	  indefeasibility	  provisions	  of	  the	  Real	  Property	  Act	  1886	  (SA)	  
overriding	  the	  priority	  interest	  of	  a	  registered	  mortgagee.	  The	  principle	  was	  well	  described	  by	  Latham	  CJ	  
when	  he	  said:	  
‘The	  Drainage	  Acts	  are	  subsequent	  to	  the	  Real	  Property	  Act	  1886,	  and	  according	  to	  the	  ordinary	  
principles	  of	  construction,	  effect	  must	  be	  given	  to	  their	  provisions,	  notwithstanding	  any	  contrary	  
provisions	  in	  the	  Real	  Property	  Acts	  1886.	  If	  there	  is	  an	  inconsistency	  between	  one	  statute	  and	  a	  
later	  statute,	  the	  later	  statute	  prevails.	  In	  the	  present	  case,	  it	  is	  plain	  that	  the	  Drainage	  Acts	  
were	  intended	  to	  apply	  to	  all	  lands	  which	  were	  improved	  by	  drainage	  schemes	  under	  the	  
Drainage	  Acts.	  There	  is	  nothing	  to	  support	  an	  argument	  that	  the	  Real	  Property	  Act	  1886	  was	  
excluded’.111	  
	  
The	  conclusion	  that	  the	  Drainage	  Acts	  intended	  to	  override	  the	  Torrens	  legislation	  was	  reached	  after	  a	  
consideration	  of	  the	  whole	  scheme	  of	  the	  Drainage	  Acts	  and	  the	  purpose	  of	  the	  statute,	  not	  just	  a	  
construction	  of	  the	  particular	  provision.	  Therefore,	  while	  a	  provision	  such	  as	  s	  42(3)	  may	  be	  relevant	  to	  a	  
determination	  concerning	  implied	  repeal	  it	  may	  not	  be	  determinative.	  It	  is	  submitted	  that	  s	  42(3)	  does	  
nothing	  more	  than	  declare	  the	  position	  before	  its	  enactment	  and	  its	  value	  must	  therefore	  be	  
questioned.	  The	  decisions	  in	  New	  South	  Wales	  112that	  have	  their	  genesis	  in	  Hillpalm	  Pty	  Ltd	  v	  Heaven’s	  
Door	  Pty	  Ltd113	  have	  made	  it	  clear	  that	  in	  future	  it	  will	  be	  more	  difficult	  for	  a	  statute	  to	  override	  the	  
Torrens	  Acts	  unless	  there	  is	  an	  express	  provision	  authorising	  that	  exception.114	  For	  a	  provision	  such	  as	  s	  
42(3)	  to	  have	  interpretative	  value,	  we	  recommend	  it	  is	  underpinned	  by	  a	  legislative	  policy	  that	  requires	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
110	  	  	   (1939)	  62	  CLR	  603.	  
111	  	  	  	   Ibid,	  616.	  
112	  	   Kogarah	  Municipal	  Council	  v	  Golden	  Paradise	  Corporation	  	  (2007)	  12	  BPR	  23,651;	  City	  of	  Canada	  Bay	  Council	  v	  
Bonaccorso	  Pty	  Ltd	  (2007)71	  NSWLR	  424;	  Koompahtoo	  Local	  Aboriginal	  Council	  v	  KLALC	  Property	  and	  Investment	  Pty	  Ltd	  
[2008]	  NSWSCA	  6.	  
113	  	   (2004)	  220	  CLR	  472.	  
114	  	  	  	   Brendan	  Edgeworth,”	  Indefeasibility	  and	  Overriding	  Statutes:	  An	  Attempted	  Solution	  (2009)	  83	  ALJ	  655	  at	  656.	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explicit	  consideration	  of	  the	  interaction	  and	  impact	  of	  the	  new	  statutory	  RRR	  with	  the	  private	  rights	  of	  a	  
landowner	  as	  outlined	  below.	  
	  
(ii) Consideration	  when	  RRRs	  are	  created	  of	  their	  intended	  impact	  on	  the	  title	  of	  a	  registered	  
owner	  
A	   critical	   component	   of	   any	   legislative	   framework	   will	   be	   the	   explicit	   consideration	   of	   whether	   the	  
statutory	   RRR	   affects	   title	   to	   the	   land.	   As	   considered	   below	   there	   is	   a	   need	   for	   a	   legal	   taxonomy	   of	  
statutory	  RRR	  allowing	  legislators	  to	  specify	  the	  nature	  of	  an	  RRR	  consistently	  and	  to	  determine	  the	  legal	  
impact	  of	  the	  RRR	  on	  freehold	  title	  to	  the	  land.	  Once	  such	  taxonomy	  is	  in	  place	  a	  consistent	  approach	  to	  
amendment	  of	  indefeasibility	  provisions	  is	  more	  likely.	  For	  example	  a	  number	  of	  statutes	  provide	  for	  a	  
statutory	   responsibility	   to	   create	   a	   charge	   over	   land,	   especially	   where	   this	   may	   secure	   a	   debt,	   for	  
example,	  land	  tax,	  owing	  to	  the	  government.	  The	  manner	  in	  which	  statutory	  RRRs	  of	  this	  nature	  are	  of	  
dealt	  with	  under	  Torrens	  legislation	  is	  inconsistent.	  In	  Victoria,115	  Western	  Australia,116	  Tasmania,	  117and	  
ACT118	   such	   charges	   are	   exceptions	   to	   indefeasibility,	   in	   the	   Northern	   Territory	   a	   statutory	   charge	   is	  
required	  to	  be	  registered	  to	  be	  enforceable	  as	  a	  charge	  on	  the	  land	  and	  in	  Queensland,	  NSW	  and	  South	  
Australia	   statutory	   charges	   are	   enforceable	   against	   successors	   in	   title	   by	   force	   of	   the	   empowering	  
legislation	   and	   are	   not	   required	   to	   be	   registered	   or	   recorded	   in	   the	   Torrens	   register.	   	   These	   types	   of	  
statutory	  charges	  are	  clearly	  defects	  in	  the	  title	  of	  the	  landowner	  and	  should	  be	  registered	  as	  exceptions	  
to	   indefeasibility	   for	   consistency	   with	   Torrens	   principles.	   This	   brief	   examination	   demonstrates	   that	   a	  
determination	  of	   the	   intended	   legal	   effect	   of	   a	   statutory	  RRR	   is	   not	   being	   consistently	   undertaken	  or	  
undertaken	  in	  a	  principled	  manner	  and	  should	  be.119	  
	  
(iii) Where	   the	   intention	   is	   to	   affect	   the	   title	   of	   the	   registered	   owner	   an	   exception	   to	  
indefeasibility	  or	  requirement	  for	  registration	  should	  be	  incorporated	  
Where	  a	  statute	  creates	  an	  interest	   in	  a	  private	  third	  party,	  for	  example,	  a	  right	  of	  access	  or	  statutory	  
easement,	  or	  a	  charge	  over	  the	  land	  consideration	  should	  be	  given	  to	  the	  registration	  of	  those	  rights	  or	  
the	  creation	  of	  an	  exception	  to	  indefeasibility	  and	  thus	  put	  beyond	  doubt	  the	  issue	  of	  whether	  the	  rights	  
run	  with	  the	  land.	  Statutory	  RRR	  in	  the	  nature	  of	  an	  interest	  in	  land	  granted	  to	  a	  third	  party	  clearly	  fall	  
into	  the	  category	  of	  a	  defect	  in	  the	  title	  of	  the	  registered	  owner.	  Consistent	  with	  Torrens	  principles	  such	  
an	  interest	  should	  be	  registered	  or	  a	  specified	  as	  an	  exception	  to	  indefeasibility.	  An	  example	  of	  such	  an	  
approach	  occurred	  in	  Queensland	  when	  access	  agreements	  created	  under	  the	  Greenhouse	  Gas	  Storage	  
Act	  2009120	  and	  the	  Petroleum	  Gas	  (Production	  and	  Safety)	  Act	  2004121	  were	  specified	  as	  exceptions	  to	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
115	  	   Transfer	  of	  Land	  Act	  1958	  (Vic),	  s42(2)(f)	  
116	  	   Transfer	  of	  Land	  Act	  1893	  (WA),	  s	  68(1A)	  (unpaid	  rates	  only).	  
117	  	   Land	  Titles	  Act	  1980	  (Tas),	  s	  40(3)(g).	  
118	  	   Land	  Titles	  Act	  1925	  (ACT),	  s	  58(1)(f).	  
119	  	  	  	  	  	  	  	  	  	  P	  O’Connor,	  S	  Christensen,	  W	  Duncan,	  “Legislating	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  Framework	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  Rights,	  	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  Restrictions	  and	  Obligations	  affecting	  Private	  Land”	  (2009)	  35	  Monash	  University	  Law	  Review	  233	  at	  240.	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   Section	  292	  (access	  agreements	  declared	  to	  bind	  successors	  in	  title)	  
121	  	  	  	  	  	   Section	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  502-­‐507	  (access	  agreements	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  title)	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indefeasibility.122	  Whether	  these	  exceptions	  were	  created	  because	  the	  relevant	  statutes	  recognised	  that	  
these	  private	   interests,	   if	   they	   remained	  off	   the	   register,	  would	  be	  defeated	  as	  equitable	   interests	  off	  
the	  register	  as	  opposed	  to	  statutory	  interests	  not	  creating	  private	  agreements,	  but	  binding	  successors	  in	  
title	   in	  any	  case	   is	  not	  clear.	   It	   is	   interesting	   that	   the	  authorities	  did	  not	  believe	   that	   the	   rights	  of	   the	  
miners	  and	  particularly	   their	  agreements	  with	   the	   landowners	  giving	  a	   right	   to	  enter	  private	   land	  was	  
not	   fully	   protected	   by	   the	   Crown	   reservation	   for	   mining	   purposes	   to	   which	   all	   registered	   titles	   in	  
Queensland	  are	  subject.	  	  
	  
(iv) Intention	   to	   regulate	   use	   and	   RRR’s	   to	   bind	   successors	   in	   title	   should	   be	   clear	   in	   the	  
statute	   and	   provision	   of	   information	   about	   RRR’s	   via	   Torrens	   register	   should	   be	  
considered.	  
Statutory	   restrictions	   or	   obligations	   related	   to	   the	   use	   of	   land	   are	   generally	   regarded	   as	   in	   personam	  
rights	  enforceable	  against	  the	  owner	  of	  the	  land.	  This	  may	  point	  initially	  to	  an	  ability	  to	  classify	  statutory	  
burdens	  for	  the	  purpose	  of	  their	  impact	  on	  indefeasibility	  as	  those	  burdens	  creating	  defects	  in	  title	  and	  
those	  impacting	  on	  use	  and	  enjoyment.	  This	  ignores	  however	  the	  class	  of	  statutory	  RRR	  which	  restricts	  
the	  use	  of	  the	  land	  or	  resources	  thereon	  and	  is	  binding	  on	  successors	   in	  title	  without	  registration.	  The	  
sustainability	  benefits	  of	  a	  restriction	  or	  obligation	  which	  is	  binding	  on	  the	  owner	  of	  the	  land	  from	  time	  
to	   time	  are	  obvious	   in	   cases	  of	  heritage	   restrictions,	   vegetation	  management,	   coastal	   restrictions	  and	  
other	  environmentally	  sensitive	  areas.	  This	  type	  of	  statutory	  RRR	  while	  impacting	  only	  on	  use	  is	  required	  
to	  be	   complied	  with	  by	   the	  owner	  of	   the	   land	   for	   the	   time	  being.	   Such	   a	   restriction,	   if	   considered	   to	  
operate	   in	   rem,123	   creates	   difficulties	   for	   the	   Torrens	   paradigm.	   On	   the	   one	   hand	   the	   statute	  merely	  
affects	   the	   use	   of	   the	   land	   and	   not	   the	   title,	   but	   the	   provision	   for	   the	   restriction	   to	   operate	   against	  
successors	  in	  title	  of	  the	  land	  is	  usually	  clear.	   	  The	  clear	  benefits	  of	  hybrid	  RRRs	  (ie	  those	  affecting	  use	  
and	  running	  with	  the	  land)	  for	  facilitating	  sustainability	  by	  binding	  successors	  in	  title	  may	  necessitate	  a	  
change	  to	  the	  Torrens	  paradigm	  and	  recognition	  of	  this	  hybrid	  interest	  within	  the	  framework.	  
In	  the	  writers	  view	  these	  types	  of	  RRR	  should	  not	  be	  registered	  on	  the	  Torrens	  register,	  but	  on	  the	  basis	  
the	  restrictions	  run	  with	  the	   land,	  provision	  should	  be	  made	  for	  notations	  of	   these	  restrictions	  on	  the	  
title,	  either	  through	  a	  separate	  register	  linked	  to	  the	  title	  or	  a	  ‘recording’	  on	  the	  title.	  
	  
	  
	  
	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
122	  	  	  	  	  	   Land	  Title	  Act	  1994,(Qld)s185(1)	  (h)	  and	  185	  (1)(i)	  
123	  	   Note	  the	  comments	  of	  the	  High	  Court	  in	  Hillpalm	  Pty	  Ltd	  v	  Heaven’s	  Door	  Pty	  Ltd	  (2004)	  220	  CLR	  472	  at	  [53]	  highlighting	  
this	  difficulty.	  
23	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(v) Creation	  of	  a	  statutory	  RRR	  that	  overrides	  indefeasibility	  should	  only	  occur	  where	  it	  is	  
necessary	  to	  give	  effect	  to	  the	  RRR’s	  	  
As	  indicated	  above	  there	  are	  benefits	  for	  sustainability	  objectives	  in	  making	  statutory	  RRRs	  run	  with	  the	  
land.	   Obligations	   related	   to	   vegetation	   management,	   nature	   conservation	   or	   remediation	   of	  
contamination	  may	   be	   less	   effective	   if	   governments	   were	   required	   to	   reissue	   notices	   to	   landowners	  
following	   the	   sale	   of	   the	   property	   before	   a	   new	   owner	   was	   bound	   to	   comply.	   The	   continuity	   of	  
obligations	  in	  this	  context	  will	  be	  crucial	  to	  meeting	  environmental	  objectives.	  It	  is	  suggested	  however,	  
that	  legislators	  give	  express	  consideration	  in	  the	  formulation	  of	  RRRs	  as	  to	  whether	  there	  is	  a	  need	  for	  
the	  RRR	  to	  bind	  successors	  in	  title	  by	  overriding	  indefeasibility,	  particularly	  where	  the	  RRR	  does	  not	  bear	  
all	   of	   the	   characteristics	   of	   an	   interest	   in	   land.	   If	   the	   Torrens	   legislation	   recognises	   the	   concept	   of	   a	  
hybrid	  RRR	  recorded	  against	  title	  the	  need	  for	  statutory	  RRRs	  to	  override	  indefeasibility	  will	  be	  minimal.	  
	  
4.2 Framework	  for	  deciding	  the	  legal	  effect	  of	  RRRs	  
We	  have	  earlier	  identified	  3	  general	  types	  of	  statutes	  imposing	  RRR’s	  on	  landowners:	  	  
(i) Statutes	  imposing	  obligations	  on	  land	  owners	  
(ii) Statutes	  imposing	  restrictions	  on	  the	  use	  of	  land	  
(iii) Statutes	  creating	  rights	  in	  land	  or	  resources	  exercisable	  by	  third	  parties	   	  
Each	  Torrens	  statute	  provides	  for	   interests	  that	  override	   indefeasibility	  by	  registration	  against	  the	  title	  
to	   the	   land.	   	   Interests	   capable	   of	   registration	   under	   current	   Torrens	   legislation	   are	   predominantly	  
private	   in	   nature	   and	   usually	   granted	   by	   the	   registered	   owner	   of	   the	   land	   to	   third	   parties.	   This	   is	  
consistent	  with	   the	  original	  objective	  of	  Torrens	  as	  a	  system	  to	  protect	  private	  property	   rights	   in	   land	  
thereby	  ensuring	  security	  of	  title.	  The	  majority	  of	  Torrens	  statutes	  provide	  for	  the	  registered	  owner	  to	  
hold	  their	   ‘title’	  to	   land	  free	  of	  other	  ‘estates	  or	   interests’	   in	   land	  unless	  those	  estates	  or	   interests	  are	  
registered.	  No	   Torrens	   statute	   defines	   estate	   or	   interest,	   but	   reference	   to	   estates	   or	   interests	   clearly	  
contemplates	  the	  common	  law	  doctrine	  of	  estates	  and	  the	  recognition	  of	  traditional	  legal	  and	  equitable	  
interests	   in	   the	   land.124	   Subject	   to	   some	   exceptions,	   each	   Torrens	   statute	   requires	   traditionally	  
recognised	   interests	   in	   land	  such	  as	  easements,	  mortgages	  and	   leases,	   to	  be	  registered	   in	  order	   to	  be	  
enforceable	  against	  successors	  in	  title	  of	  the	  land.125	   	  The	  maintenance	  of	  a	  traditional	  approach	  limits	  
the	   types	   of	   ‘interests’	   to	   recognized	   legal	   or	   equitable	   interests	   that	  may	   be	   registered	   and	   impacts	  
upon	  the	  types	  of	  new	  property	  rights	  related	  to	  land	  that	  may	  be	  registered.	  	  
Several	  jurisdictions	  have	  a	  broader	  approach	  and	  allow	  registration	  of	  new	  forms	  of	  property	  rights	  as	  
interests	  on	  the	  register.	  In	  WA,	  the	  Transfer	  of	  Land	  Act	  1893	  provides	  for	  a	  proprietor	  of	  land	  to	  hold	  
their	  ‘estate	  or	  interest’	  subject	  to	  ‘encumbrances’	  as	  notified	  on	  the	  registered	  certificate	  of	  title,	  but	  
free	  of	  other	  encumbrances.	  Encumbrances	  are	  defined	  in	  s	  4	  to	  include	  “all	  prior	  estates	  interests	  rights	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
124	  	   Barry	  v	  Heider	  (1914)	  19	  CLR	  	  197	  at	  216.	  
125	  	   In	  some	  states	  certain	  leases	  are	  not	  required	  to	  be	  registered	  to	  create	  legal	  interests	  in	  land.	  	  See	  for	  example,	  Land	  
Title	  Act	  1994	  (Qld),	  s	  185(1)(b)	  (leases	  less	  than	  3	  years);	  Real	  Property	  Act	  1900	  (NSW),	  s	  42(1)(d)	  (leases	  less	  than	  3	  
years)Transfer	  of	  Land	  Act	  1893	  (WA),	  s	  68	  (leases	  for	  less	  than	  5	  years).	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claims	  and	  demands	  which	  can	  or	  may	  be	  had	  made	  or	  set	  up	  in	  to	  upon	  or	  in	  respect	  of	  the	  land,	  and	  a	  
dealing	  that	   is	  registered	  under	  this	  Act”.	   	  A	  similarly	  broad	  definition	  of	  encumbrance	  and	  ‘interest	   in	  
land’	   under	   the	   Victorian	   Transfer	   of	   Land	   Act	   1958,	   s	   4	   and	   the	  Queensland	  Acts	   Interpretation	   Act	  
1954,126	   respectively,	   capture	   rights	   or	   claims	   upon	   or	   in	   respect	   of	   the	   land.	   The	   effect	   of	   a	   broad	  
concept	  of	   interest	   is	   that	  a	  greater	  number	  of	   interests	  or	  encumbrances	  are	  capable	  of	   registration,	  
and	  consistently	  with	  the	  Torrens	  paradigm,	  if	  not	  registered,	  do	  not	  impact	  on	  the	  title	  of	  the	  registered	  
owner.	  Consequently,	  new	  property	  rights,	  usually	  created	  by	  statute,	  if	  specified	  in	  accordance	  with	  the	  
broader	  definition	  of	  interests	  capable	  of	  registration	  are	  able	  to	  be	  registered	  on	  the	  Torrens	  registers	  
without	  the	  need	  for	  amendment	  of	  the	  legislation.	  While	  this	  may	  provide	  a	  suitable	  approach	  for	  the	  
creation	  and	  registration	  of	  property	  rights	  in	  land	  or	  natural	  resources	  on	  land	  	  in	  favour	  of	  third	  parties	  
(eg	  carbon	  covenants)	   it	  does	  not	  assist	   in	   relation	   to	   the	  other	   two	   identified	  categories	  of	   statutory	  
RRR:	  	  
(i) Statutes	  imposing	  obligations	  on	  land	  owners;	  and	  
(ii) Statutes	  imposing	  restrictions	  on	  the	  use	  of	  land	  
We	  recommend	  that	  an	  appropriate	  taxonomy	  for	  dealing	  with	  a	  categorization	  of	  statutory	  RRRs	  may	  
be	  based	  upon	  the	  fundamental	  distinction	  between	  use	  and	  title.	  One	  of	  the	  advantages	  of	  employing	  
this	  distinction	  in	  this	  context	  is	  the	  ability	  to	  draw	  upon	  the	  existing	  jurisprudence	  from	  other	  contexts.	  
First	  the	  distinction	  between	  defects	  in	  the	  title	  to	  property	  and	  restrictions	  on	  use	  is	  most	  commonly	  
drawn	  in	  the	  context	  of	  the	  sale	  of	  land.	  Defects	  in	  title	  are	  generally	  considered	  to	  be	  interests	  or	  
estates	  affecting	  the	  owner’s	  title	  to	  the	  property.	  Clearly	  interests	  in	  land	  that	  are	  capable	  of	  
registration	  (lease,	  easements,	  mortgages,	  covenants,	  profits	  a	  prendre)	  or	  interests	  in	  land	  recognised	  
by	  equity	  (constructive	  trust)	  are	  identifiable	  as	  defects	  in	  title.	  	  Restrictions	  on	  the	  use	  of	  the	  property,	  
such	  as	  building	  or	  planning	  restrictions,	  or	  obligations	  for	  the	  use	  of	  property	  (heritage	  requirements	  or	  
remediation	  of	  contamination)	  are	  regarded	  as	  defects	  in	  quality	  of	  title.	  127	  These	  restrictions	  impact	  on	  
the	  use	  and	  enjoyment	  of	  the	  property,	  but	  do	  not	  prevent	  an	  owner	  from	  dealing	  with	  their	  title	  to	  the	  
land.	  	  A	  similar	  distinction	  between	  laws	  that	  affect	  the	  use	  of	  land,	  and	  those	  which	  affect	  title	  or	  
property	  rights	  is	  also	  fundamental	  to	  the	  law	  on	  compensation	  for	  land	  acquisition.	  It	  is	  only	  when	  a	  
government	  authority	  acts	  to	  acquire	  the	  title	  to	  all	  or	  part	  of	  property	  that	  compensation	  is	  payable.128	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
126	  	   Acts	  Interpretation	  Act	  1954,	  s	  36	  interest,	  in	  relation	  to	  land	  or	  other	  property,	  means—	  
(a)	  a	  legal	  or	  equitable	  estate	  in	  the	  land	  or	  other	  property;	  or	  
(b)	  a	  right,	  power	  or	  privilege	  over,	  or	  in	  relation	  to,	  the	  land	  or	  other	  property.	  
127	  	   Kadissi	  v	  Jankovic	  [1987]	  VR	  255	  (purchaser	  unsuccessfully	  sought	  to	  rescind	  contract	  for	  purchase	  of	  strata	  title	  
dwelling	  upon	  grounds	  of	  the	  existence	  of	  serious	  structural	  defects.	  	  The	  vendor	  had	  made	  no	  statements	  about	  the	  
structural	  soundness	  of	  the	  property;	  Tsekos	  v	  Finance	  Corporation	  of	  Australia	  Ltd	  [1982]	  2	  NSWLR	  347,	  it	  was	  held	  
that	  negotiations	  between	  a	  seller	  and	  the	  local	  authority	  for	  the	  resumption	  of	  property	  being	  sold	  did	  not	  have	  to	  be	  
disclosed	  to	  a	  buyer.	  See	  also	  Carpenter	  v	  McGrath	  [1996]	  40NSWLR	  39	  where	  the	  lack	  of	  formal	  building	  approval	  for	  a	  
shed	  was	  not	  a	  defect	  in	  title	  although	  there	  was	  a	  risk	  of	  a	  notice	  being	  issued	  by	  the	  local	  government	  
128	  	   Land	  Acquisition	  (Just	  Terms	  Compensation)	  Act	  1991,	  ss	  11-­‐36	  (NSW);	  Land	  Acquisition	  and	  Compensation	  Act	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1986,	  Pt	  2	  (Vic);	  Acquisition	  of	  Land	  Act	  1967,	  ss	  5-­‐14(Qld);	  Land	  Acquisition	  Act	  1969,	  Pts	  2	  and	  3	  (SA);	  	  Land	  
Administration	  Act	  1997	  Pt	  9	  (WA);	  Land	  Acquisition	  Act	  1993,	  Pt	  2	  Div	  3	  (Tas);	  Land	  Acquisition	  Act	  1979	  Pt	  VI	  Div	  1(NT);	  
Lands	  Acquisition	  Act	  1994,	  ss	  33-­‐41	  (ACT);	  Lands	  Acquisition	  Act	  1989,	  ss	  41-­‐51(Cth).	  
25	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Current	  laws	  do	  not	  recognise	  a	  right	  to	  compensation	  for	  a	  restriction	  imposed	  on	  the	  use	  of	  land	  even	  
where	  the	  restriction	  effectively	  sterilises	  the	  use	  of	  the	  land	  making	  it	  valueless.129	  	  	  
If	  the	  distinction	  between	  title	  and	  use	  is	  used	  as	  the	  basis	  of	  categorisation	  the	  following	  classification	  
of	  RRR	  is	  proposed:	  
(i) RRRs	  which	  create	  an	  interest	  in	  or	  encumbrance	  over	  land	  	  
	   Statutory	  RRR	  may	  be	  classified	  as	  imposing	  a	  defect	  in	  an	  owner’s	  title	  where	  the	  statute	  
affects	  the	  owner’s	  right	  to	  exclude	  others	  or	  to	  alienate	  the	  land.130	  Examples	  of	  this	  type	  of	  
RRR	  include:	  
(a) “taxing”	  statutes	  which,	  for	  rating	  or	  other	  taxation	  purposes,	  which	  create	  a	  charge	  
over	  the	  land	  directly	  in	  favour	  of	  the	  State	  or	  a	  State	  emanation,	  such	  as	  a	  local	  
authority.131	  	  
(b) statutes	  that	  provide	  that	  where	  a	  landowner	  fails	  to	  comply	  with	  an	  administrative	  
notice	  requiring	  specified	  action	  on	  land	  (eg,	  control	  of	  a	  declared	  pest),	  the	  
authority	  that	  issued	  the	  notice	  may	  take	  the	  action	  required	  and	  the	  costs	  thereof	  
will	  be	  a	  charge	  on	  the	  land.132	  
(c) statutes	  which	  permit	  the	  forfeiture	  or	  confiscation	  of	  land	  to	  the	  Crown	  in	  
consequence	  of	  the	  property	  being	  used	  in	  the	  commission	  of	  a	  serious	  crime	  or	  
having	  been	  purchased	  with	  the	  proceeds	  of	  such	  a	  crime.	  
	  
(ii) Restrictions	  on	  the	  use	  of	  land	  or	  natural	  resources	  not	  binding	  on	  successors	  in	  title	  
	   Examples	   restrictions	  on	   the	  use	  of	   land	   include	  planning	   restrictions	  applying	  generally	   to	  a	  
local	   government	   area,	   building	   restrictions	   including	   those	  applying	   to	   coastal	   or	   fire	  prone	  
areas	  and	  local	  government	  regulation	  of	  vegetation.	  While	  some	  commentators	  have	  drawn	  
distinctions	  between	  general	  restrictions,	  such	  as	  planning	  restriction	  which	  apply	  to	  all	  private	  
land	   or	   a	   specified	   large	   area	   of	   land	   comprising	   many	   properties133	   the	   High	   Court	   	   has	  
intimated	   that	   it	   saw	   no	   difference,	   in	   realty	   between	   an	   “encumbrance	   or	   restrictive	  
obligation	   affecting	   title	   to	   specific	   parcels	   of	   land”	   and	   “a	   law	   operating	   over	   an	   area	   of	  
country	  within	  the	  State,	  which	  though	  not	   large,	   is	  chosen	   independently	  of	  all	  questions	  of	  
title	  or	  ownership	  and	  controlling	  the	  use	  to	  which	  owners	  of	  the	  fee	  simple	  (or	  other	  interest	  
holders)….	  may	  put	  the	  land”.134	   	  While	  a	  planning	  restriction	  is	  not	  site-­‐specific	   it	   is	  still	  very	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
129	  	   See	  for	  example	  Spencer	  v	  Cth	  [2008]	  FCA	  1256	  [211]	  where	  Brereton	  J	  expressed	  ‘utmost	  sympathy’	  for	  Mr	  Spencer	  if	  it	  
were	  the	  case	  that	  his	  farming	  and	  grazing	  activities	  had	  been	  effectively	  sterilised	  by	  laws	  that	  restricted	  the	  clearing	  of	  
native	  vegetation	  which	  despite	  their	  severity	  did	  not	  affect	  an	  acquisition	  of	  the	  title	  to	  the	  land	  and	  Bone	  v	  
Mothershaw	  [2003]	  2	  Qd	  R	  600.	  
130	  	   Milirrpum	  v	  Nablco	  (1971)	  17	  FLR	  141.	  
131	  	   The	  Torrens	  statutes	  in	  some	  jurisdictions	  expressly	  provide	  for	  certain	  taxes	  and	  charges	  to	  bind	  the	  registered	  
proprietors	  as	  an	  exception	  to	  indefeasibility:	  Transfer	  of	  Land	  Act	  1959	  (Vic),	  (	  s	  42(2)(f);	  Transfer	  of	  Land	  Act	  1893	  
(WA),	  s	  68(1);	  Land	  Titles	  Act	  1925	  (ACT),	  s	  58(1)(f);	  Land	  Titles	  Act	  1980	  (Tas),	  s	  40(3)(g).	  
132	  	   See,	  eg,	  Land	  Protection	  (Pest	  and	  Stock	  Route	  Management)	  Act	  2002	  (Qld)	  Part	  8.	  	  See	  also	  Legal	  Aid	  Act	  1978	  (Vic),	  s	  
47B	  (Victoria	  Legal	  Aid	  may	  take	  a	  charge	  on	  the	  land	  of	  an	  assisted	  person	  to	  secure	  repayment	  of	  legal	  assistance).	  
133	  	   Royal	  Sydney	  Golf	  Club	  v	  Federal	  Commissioner	  of	  Taxation	  (1955)	  91	  CLR	  610	  	  
134	  	   Royal	  Sydney	  Golf	  Club	  v	  Federal	  Commissioner	  of	  Taxation	  (1955)	  91	  CLR	  610,	  624;	  See	  also	  Gollan	  v	  Randwick	  
Municipal	  Council	  (1960)34	  ALJR	  283	  at	  286-­‐287(PC).	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relevant	   to	   persons	   dealing	   with	   the	   land	   for	   any	   purpose.	   This	   latter	   kind	   of	   imposition	  
invariably	  directly	  relates	  to	  use	  and	  raises	  the	  issue	  of	  the	  relationship	  between	  use	  and	  title	  
and	   how	   that	   affects	   the	   rights	   of	   a	   registered	   fee	   simple	   owner.	   While	   an	   accurate	  
determination	  of	  the	  effect	  of	  a	  planning	  or	  other	  restriction	  on	  building	  on	  the	  land	  depends	  
upon	  the	  particular	  statute,	  the	  decision	  in	  Hillpalm	  Pty	  Ltd	  v	  Heaven’s	  Door	  Pty	  Ltd135	  tends	  to	  
suggest	   that	   planning	   restrictions	   and	   development	   conditions	   will	   not	   necessarily	   bind	  
successors	  in	  title,	  who	  do	  not	  propose	  to	  carry	  out	  the	  particular	  development.	  	  It	  is	  suggested	  
that	   these	   restrictions	   do	   not	   threaten	   the	   Torrens	   paradigm	  and	   should	   not	   appear	   on	   the	  
register.136	  
	  
(iii) Restrictions	  on	  the	  use	  of	  land	  or	  natural	  resources	  binding	  on	  successors	  in	  title	  	  
	   This	   is	  one	  of	   the	  most	   common	   types	  of	  RRR	   imposing	  obligations	  on	   the	  owner	  of	   land	  or	  
restrictions	  on	  the	  use	  of	  the	  land	  which	  continue	  to	  bind	  successors	  in	  title.	  The	  nature	  of	  the	  
restriction	  or	  obligation	  would	  usually	  be	  classified	  as	  a	  defect	   in	  or	  restriction	  on	  the	  use	  of	  
the	  property	  and	  not	  a	  defect	  in	  the	  owner’s	  title.	  Examples	  include	  heritage	  listing,	  vegetation	  
management	   and	   offsets,	   conservation	   or	   environmental	   order.	   	   The	   distinguishing	   feature	  
from	  the	  second	  category	  is	  that	  the	  legislation	  creating	  the	  restriction	  provides	  for	  it	  to	  bind	  
successors	  in	  title	  of	  the	  land,	  without	  registration	  in	  the	  Land	  Title	  Register.	  
	  
4.3 Consistent	  approach	  to	  registration	  or	  recording	  of	  RRR’s	  
The	  writers	  acknowledge	  that	  before	  considering	  whether	  statutory	  RRRs	  should	  be	  recorded	  or	  
registered,	  the	  threshold	  question	  is	  whether	  the	  register	  should	  be	  used	  at	  all	  for	  this	  purpose.	  There	  
are	  differences	  of	  view	  in	  relation	  to	  this	  issue.	  	  
The	  Scottish	  Law	  Commission	  has	  expressed	  the	  view	  that	  the	  Torrens	  register	  is	  a	  repository	  of	  private	  
interests	  affecting	  land	  and	  should	  not	  be	  ‘concerned	  with	  rights	  and	  obligations	  which	  derive	  from	  
public	  law’.137	  This	  would	  mean	  that	  ‘the	  innumerable	  use	  rights	  disclosed	  by	  statute’138	  should	  not	  
appear	  at	  all	  in	  any	  form	  on	  the	  register.	  In	  contrast	  the	  New	  Zealand	  Law	  Commission139	  has	  recently	  
recommended	  that	  if	  a	  statutory	  interest	  is	  intended	  to	  run	  with	  the	  land,	  the	  authorising	  statute	  should	  
require	  those	  interests	  to	  be	  registered	  or	  recorded	  on	  the	  title	  and	  if	  not	  recorded	  they	  should	  not	  run	  
with	  the	  land.	  In	  the	  writer’s	  view	  this	  approach	  gives	  due	  recognition	  to	  the	  principles	  of	  Torrens	  and	  
the	  key	  role	  of	  the	  land	  title	  register	  as	  well	  as	  the	  contemporary	  nature	  of	  some	  statutory	  RRR	  as	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
135	  	   (2004)	  220	  CLR	  472.	  
136	  	   RE	  Megarry	  and	  HWR	  Wade,	  “The	  Law	  of	  Real	  Property”,5th	  ed.	  ,Stevens	  and	  Sons	  Ltd.,	  London,1984	  at	  1084	  ;	  “Planning	  
control	  affects	  the	  use	  and	  enjoyment	  of	  the	  land	  but	  not	  the	  estates	  or	  interests	  in	  it	  :planning	  matters	  must	  be	  duly	  
investigated	  for	  the	  protection	  of	  purchasers,	  but	  they	  are	  technically	  not	  matters	  of	  title”.	  
137	  	   Scottish	  Law	  Commission,	  Discussion	  Paper	  on	  Land	  Registration:	  Miscellaneous	  Issues,	  Disc	  Paper	  No	  130	  para	  5.7.	  	  
Contrast	  Scottish	  Home	  and	  Health	  Department,	  Registration	  of	  Title	  to	  Land	  in	  Scotland	  1963	  Cmnd	  2032	  (Chaired	  by	  
Lord	  Reid),	  para	  109,	  
138	  	   Ibid.	  For	  a	  similar	  view,	  see	  Law	  Reform	  Commission	  of	  Victoria,	  The	  Torrens	  Register	  Book,	  Discussion	  Paper	  No	  3	  
(1986)	  para	  13.	  
139	  	   New	  Zealand	  Law	  Commission,	  A	  New	  Land	  Transfer	  Act,	  Report	  No	  116,	  June	  2010,	  Chapter	  5,	  p	  46.	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burdens	  on	  the	  title	  of	  the	  owner.	  	  Departments	  administering	  Torrens	  registers	  in	  Australia	  have	  
expressed	  concern	  with	  an	  approach	  that	  would	  result	  in	  all	  statutory	  interests	  being	  recorded	  on	  title,	  
140	  but	  the	  argument	  that	  a	  framework	  in	  which	  specific	  parcel	  based	  environmental	  obligations	  (as	  
opposed	  to	  obligations	  of	  general	  imposition	  ie	  planning,	  rates)	  are	  recorded	  on	  title	  is	  more	  true	  to	  
original	  Torrens	  ideal,	  is	  difficult	  to	  deny.	  	  With	  suitable	  criteria	  to	  guide	  decisions	  as	  to	  which	  statutory	  
obligations	  or	  restrictions	  ought	  to	  be	  registered	  or	  recorded	  on	  the	  Torrens	  register,	  in	  the	  writer’s	  
view	  these	  concerns	  can	  be	  answered.	  
As	  recommended	  earlier,	  the	  determination	  of	  whether	  a	  statutory	  RRR	  should	  be	  registered,	  recorded	  
or	  remain	  off	  the	  register	  should	  be	  made	  at	  the	  time	  the	  legislation	  is	  drafted.	  Only	  those	  statutory	  RRR	  
intended	  to	  bind	  successors	  in	  title	  should	  be	  registered	  or	  recorded	  on	  the	  land	  title	  register.	  141	  	  On	  the	  
basis	  of	  our	  suggested	  taxonomy	  this	  will	  mean	  that	  only	  two	  types	  of	  RRR	  should	  appear	  on	  the	  
register:	  
(i) RRRs	  which	  create	  an	  interest	  in	  or	  encumbrance	  over	  land	  	  
(ii) Restrictions	  on	  the	  use	  of	  land	  or	  natural	  resources	  binding	  on	  successors	  in	  title.	  
Before	  considering	  the	  form	  in	  which	  each	  of	  these	  statutory	  RRR’s	  should	  appear	  on	  the	  register,	  a	  key	  
issue	  for	  drafters	  of	  uniform	  Torrens	  legislation	  is	  consistency	  in	  terminology.	  Current	  Torrens	  legislation	  
in	  each	  State	  uses	  a	  range	  of	  terminology	  including	  ‘recorded’,	  ‘noted’,	  ‘notified’	  or	  ‘registered’.142	  It	  has	  
been	  argued	  that	  the	  term	  ‘registration’	  should	  be	  reserved	  for	  entries	  that	  confer	  indefeasible	  title	  to	  
the	  interests	  shown,	  ‘recording’	  for	  other	  entries	  on	  the	  register,	  and	  ‘notification’	  for	  the	  provision	  of	  
information	  by	  a	  government	  entity	  to	  the	  Registrar	  which	  prompts	  the	  Registrar	  to	  make	  a	  recording.143	  
In	  this	  article,	  we	  use	  ‘registered’	  to	  mean	  registered	  with	  the	  benefit	  of	   indefeasibility	  and	  ‘recorded’	  
for	  interests	  that	  do	  not	  gain	  the	  benefits	  of	  indefeasibility	  under	  the	  Torrens	  legislation	  and	  therefore,	  
do	  not	  attract	  the	  benefit	  of	  the	  state	  guarantee	  of	  title.	  144	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
140	  	   Parliament	  of	  Western	  Australia,	  Standing	  Committee	  on	  Public	  Administration	  and	  Finance,	  Rep	  No	  7,	  The	  Impact	  of	  
State	  Government	  Actions	  and	  Processes	  on	  the	  Use	  and	  Enjoyment	  of	  Freehold	  and	  Leasehold	  Land	  in	  Western	  
Australia	  (May	  2004),	  1514,	  citing	  Submission	  No	  121	  from	  Dept	  of	  Land	  Administration,	  Feb	  20,	  2002,	  20.	  
141	  	   For	  an	  examination	  of	  the	  differing	  views	  regarding	  categorisation	  of	  statutory	  RRR	  refer	  to	  Pamela	  O’Connor,	  Sharon	  
Christensen,	  and	  Bill	  Duncan,	  ‘Legislation	  for	  Sustainability:	  A	  Framework	  for	  Managing	  Statutory	  Rights,	  Obligations	  
and	  Restrictions	  Affecting	  Private	  Land’	  (2009)	  35(2)	  Monash	  University	  Law	  Review	  233.	  	  
142	  	   Even	  within	  the	  same	  jurisdiction	  it	  is	  not	  uncommon	  to	  find	  a	  statute	  using	  more	  than	  one	  of	  the	  terms	  
interchangeably	  to	  refer	  to	  the	  same	  mode	  of	  recording.	  See	  for	  example,	  the	  Forestry	  Rights	  Act	  1996	  (Vic),	  s	  8,	  which	  
refers	  to	  ‘registration’	  of	  a	  forestry	  rights	  agreement,	  and	  s	  9,	  which	  deals	  with	  the	  effect	  of	  ‘making	  a	  recording’	  of	  the	  
agreement.	  
143	  	   Canada’s	  Joint	  Land	  Titles	  Committee	  proposed	  that	  the	  term	  ‘registration’	  should	  be	  reserved	  for	  a	  register	  entry	  that	  
confers	  indefeasibility:	  Joint	  Land	  Titles	  Committee,	  Renovating	  the	  Foundation:	  Proposals	  for	  a	  Model	  Land	  Recording	  
and	  Registration	  Act	  for	  the	  Provinces	  and	  Territories	  of	  Canada	  (Edmonton,	  1990),	  8-­‐9.	  The	  Property	  Law	  Revision	  
Committee	  also	  recommended	  standardisation	  of	  terminology,	  although	  it	  proposed	  to	  use	  the	  term	  ‘notification’	  to	  
mean	  a	  recording	  which	  does	  not	  confer	  title.	  What	  matters	  is	  that	  the	  terminology	  should	  be	  defined	  and	  consistently	  
applied.	  
144	  	   See	  for	  example	  under	  the	  Land	  Title	  Act	  1994	  (Qld),	  115K(4)	  a	  community	  management	  statement	  for	  a	  strata	  scheme	  
is	  recorded	  on	  the	  register.	  The	  validity	  of	  the	  statement	  is	  not	  affected	  by	  registration	  and	  can	  be	  challenged	  at	  a	  later	  
date.	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Registration	  or	  exception	  to	  indefeasibility	  
Only	  statutory	  RRR’s	  that	  create	  an	  interest	  or	  encumbrance	  over	  the	  land	  should	  be	  registered	  or	  an	  
exception	  to	  indefeasibility.	  
There	  is	  a	  great	  diversity	  of	  approaches	  currently	  evidenced	  in	  the	  legislation	  creating	  statutory	  RRRs	  in	  
the	  form	  of	  an	  interest	  in	  land.	  The	  first	  type	  is	  where	  an	  obligation	  is	  voluntarily	  assumed	  in	  relation	  to	  
the	  land	  or	  resources,	  which	  is	  then	  agreed	  to	  between	  the	  landowner	  and	  the	  State	  in	  the	  form	  of	  a	  
recognised	  registerable	  instrument.	  For	  example,	  in	  Queensland,	  under	  section	  61J	  of	  the	  Forestry	  Act	  
1959	  (Qld),145	  a	  right	  in	  a	  forestry	  product	  (including	  carbon)	  can	  be	  registered	  on	  title	  by	  using	  a	  profit	  a	  
prendre.	  Once	  registered,	  the	  profit	  a	  prendre	  will	  grant	  title	  to	  the	  carbon	  in	  trees	  to	  the	  holder	  of	  the	  
profit	  and	  impose	  obligations	  on	  the	  owner	  of	  the	  land.146	  	  This	  arrangement	  although	  borne	  out	  of	  a	  
public	  obligation	  is	  registered	  in	  the	  form	  of	  a	  private	  interest	  in	  the	  land.	  	  
The	  other	  type	  of	  statutory	  RRR	  in	  this	  category	  is	  taxing	  statutes	  which	  create	  a	  charge	  over	  the	  land	  in	  
the	  event	  a	  landowner	  does	  not	  pay	  a	  debt	  or	  undertake	  certain	  work	  on	  the	  property.	  Currently	  this	  
type	  of	  RRR,	  despite	  creating	  an	  interest	  in	  land,	  is	  not	  registered	  on	  the	  Torrens	  register,	  except	  in	  the	  
Northern	  Territory.147	  In	  Victoria,148	  Western	  Australia,149	  Tasmania,	  150and	  ACT151	  such	  charges	  are	  
exceptions	  to	  indefeasibility.	  Whereas	  in	  Queensland,	  NSW	  and	  South	  Australia	  statutory	  charges	  are	  
enforceable	  against	  successors	  in	  title	  by	  force	  of	  the	  empowering	  legislation	  and	  are	  not	  required	  to	  be	  
registered	  or	  recorded	  in	  the	  Torrens	  register.	  There	  is	  no	  reason	  why	  a	  consistent	  approach	  cannot	  be	  
developed.	  
	  
Recording	  obligations	  and	  restrictions	  
Statutory	   RRR’s	   that	   fall	   within	   the	   second	   category	   of	   restrictions	   on	   the	   use	   of	   land	   or	   natural	  
resources	   binding	   on	   successors	   in	   title	   should	   be	   recorded	   in	   the	   Torrens	   register.	   This	   requires	   all	  
statutory	  RRR’s	  that	  run	  with	  the	  land	  to	  be	  recorded	  in	  a	  way	  that	  is	  readily	  and	  cheaply	  searchable	  at	  
the	   same	   time	  as	  a	   title	   search	   is	  undertaken.	   	  As	  noted	  above	   the	  Torrens	   statutes	  of	   the	  Australian	  
Capital	  Territory,152	  the	  Northern	  Territory,153	  Western	  Australia154	  and	  Queensland155	  already	  contain	  a	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
145	  	   The	  benefited	  person’s	  rights	  to	  the	  natural	  resource	  product	  are	  deemed	  to	  be	  a	  profit	  à	  prendre	  for	  the	  Land	  Title	  Act	  
1994:	  Forestry	  Act	  1959	  s	  61J(5).	  See	  also	  Conveyancing	  Act	  1919	  (NSW)	  ss	  87A,	  88AA,	  88AB,	  deeming	  a	  ‘forestry	  right’	  
to	  be	  a	  profit	  à	  prendre.	  
146	  	   Other	  examples	  include	  carbon	  covenants	  under	  the	  Carbon	  Rights	  Act	  2003	  (WA)	  and	  Forestry	  Property	  Act	  2000	  (SA)	  
and	  statutory	  covenant	  under	  the	  Land	  Title	  Act	  1994	  (Qld)	  which	  are	  used	  to	  register	  obligations	  aimed	  directly	  at	  
preserving	  a	  native	  animal	  or	  plant;	  or	  a	  natural	  or	  physical	  feature	  of	  the	  lot	  that	  is	  of	  cultural	  or	  scientific	  significance.	  	  
147	  	   Land	  Title	  Act	  2000	  (NT),	  s	  88.	  
148	  	   Transfer	  of	  Land	  Act	  1958	  (Vic),	  s	  42(2)(f).	  
149	  	   Transfer	  of	  Land	  Act	  1893	  (WA),	  s	  68(1A)	  (unpaid	  rates	  only).	  
150	  	   Land	  Titles	  Act	  1980	  (Tas),	  s	  40(3)(g).	  
151	  	   Land	  Titles	  Act	  1925	  (ACT),	  s	  58(1)(f).	  
152	  	   Land	  Title	  Act	  1925	  (ACT)	  pt	  8A	  deals	  with	  the	  recording	  of	  administrative	  interests	  in	  the	  register.	  The	  Act	  specifies	  no	  
legal	  consequences	  of	  recording.	  
153	  	   Land	  Title	  Act	  (NT)	  ss	  6(2)(a),	  	  30(2),	  31;	  s	  35(6)	  provides	  that	  a	  ‘statutory	  restrictions	  notice’	  entered	  in	  the	  register	  
under	  s	  35(5)	  ‘has	  effect	  according	  to	  the	  tenor	  of	  the	  statutory	  restriction	  to	  which	  it	  refers’.	  	  
29	  
	  
29	  
	  
provision	   allowing	   the	   Registrar	   to	   record	   statutory	   obligations	   required	   by	   other	   legislation	   on	   the	  
register	   or	   to	   record	   information	   to	   ensure	   the	   register	   is	   an	   accurate,	   comprehensive	   and	   useable	  
record	   of	   freehold	   land.	   Uniform	   Torrens	   legislation	   should	   adopt	   one	   of	   these	   approaches	   allowing	  
flexibility	   for	   either	   an	   ancillary	   parcel-­‐indexed	   register	   maintained	   by	   the	   Registrar	   (such	   as	  
Queensland’s	   Administrative	   Advices	   Register),	   or	   in	   databases	  maintained	   by	   administering	   agencies	  
that	  are	  linked	  to	  the	  parcel	  register.	  
The	   other	   significant	   issue	   that	   arises	   in	   this	   context	   is	   whether	   the	   statutory	   RRR	   is	   notified	   for	  
information	   or	   legal	   effect.	   O’Connor	   et	   al156	   recommend	   that	   statutory	   obligations	   and	   restrictions	  
intended	  to	  operate	  in	  rem	  should	  be	  required	  to	  be	  notified	  to	  the	  registrar	  of	  titles	  for	  recording.	  Only	  
once	   the	   obligation	   or	   restriction	   is	   recorded	   should	   it	   be	   enforceable.	   The	   authors	   further	   divide	  
recording	  into	  two	  categories:	  
1. Recording	  for	  information	  
2. Recording	  as	  a	  precondition	  to	  effect	  
	  
A	  provision	  that	  requires	  recording	  as	  a	  precondition	  provides	  an	  incentive	  for	  government	  departments	  
to	   notify	   statutory	   RRR’s	   to	   the	   registrar.	   The	   New	   Zealand	   Law	   Commission	   has	   recommended	   the	  
inclusion	  of	  a	  provision	  in	   legislative	  guidelines	  stating	  that	   if	  an	  obligation	  is	   intended	  to	  run	  with	  the	  
land	  it	  should	  only	  be	  effective	  upon	  recording	  in	  the	  land	  registry.157	  	  Unless	  the	  RRR	  is	  recorded,	  it	  will	  
only	   be	   enforceable	   against	   the	   owner	   at	   the	   time	   they	   are	   created	   (in	   personam),	   but	   not	   against	  
successive	  owners	  (in	  rem).158	  	  
	  
Updating	  the	  register	  
To	  ensure	  accuracy	  of	   the	  register	  provision	  should	  be	  made	   for	   the	  removal	  or	  updating	  of	  statutory	  
RRR’s.	   Concerns	   have	   already	   been	   raised	   by	   registrars	   of	   title	   that	   to	   allow	   the	   recording	   of	  
encumbrances	  on	  the	  register	  will	  ‘clutter’	  the	  register.	  This	  issue	  can	  be	  dealt	  with	  by	  provision	  for	  the	  
updating	  and	  removal	  of	  encumbrances.	  If	  registers	  are	  electronic,	  the	  extinguishment	  of	  a	  right	  upon	  a	  
specified	  date	  poses	  no	  technological	  problems.	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
154	  	   Transfer	  of	  Land	  Act	  1893	  (WA)	  s	  70A	  (added	  in	  1996)	  provides	  a	  mechanism	  by	  which	  local	  government	  or	  public	  
authorities	  	  may,	  at	  their	  option,	  cause	  the	  Registrar	  to	  place	  a	  notation	  on	  a	  certificate	  of	  title	  of	  ‘a	  factor	  affecting	  the	  
use	  or	  enjoyment	  of	  the	  land	  or	  part	  of	  the	  land’.	  No	  consequences	  of	  recording	  or	  non-­‐recording	  are	  specified.	  
155	  	   Land	  Title	  Act	  1994	  (Qld)	  s	  29(2)	  empowers	  the	  Registrar	  ‘to	  record	  in	  the	  freehold	  land	  register	  anything	  that	  the	  
registrar	  considers	  should	  be	  recorded	  to	  ensure	  that	  the	  register	  is	  an	  accurate,	  comprehensive	  and	  useable	  record	  of	  
freehold	  land	  in	  the	  State’.	  
156	  	   Pamela	  O’Connor,	  Sharon	  Christensen,	  and	  W	  Duncan,	  ‘Legislation	  for	  Sustainability:	  A	  Framework	  for	  Managing	  
Statutory	  Rights,	  Obligations	  and	  Restrictions	  Affecting	  Private	  Land’	  (2009)	  35(2)	  Monash	  University	  Law	  Review	  233.	  
157	  	   New	  Zealand	  Law	  Commission,	  Review	  of	  the	  Land	  Transfer	  Act	  1952,	  IP	  10	  (Wellington,	  2008)	  para	  9.45-­‐9.47.	  
158	  	   See,	  eg,	  the	  Nature	  Conservation	  Act	  1992	  (Qld),	  s	  51(1)	  which	  provides	  that	  a	  conservation	  agreement	  between	  the	  
State	  and	  a	  landowner	  is	  not	  binding	  on	  successors	  in	  title	  unless	  recorded	  by	  the	  registrar	  of	  titles	  under	  s	  134	  of	  the	  
Act.	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Several	  alternatives	  have	  been	  suggested:	  
a. Requirements	   for	   the	   empowering	   legislation	   to	   impose	   an	   obligation	   on	   the	   administering	  
agency	   to	   notify	   the	   Registrar	   whenever	   there	   is	   an	   alteration	   affecting	   a	   recorded	  
encumbrance.159	  There	  are	  numerous	  examples	  in	  Australian	  jurisdictions	  of	  this	  approach.160	  
	  
b. Provide	   a	   sunset	   provision	   to	   terminate	   an	   encumbrance	   after	   a	   period	   of	   time	   unless	   it	   is	  
renewed.161	   The	   approach	   is	   used	   under	   the	   Northern	   Territory	   Land	   Title	   Act	   in	   relation	   to	  
registered	   statutory	   charges.	   An	   overriding	   statutory	   charge	   once	   registered	   prevails	   over	   all	  
other	   interests	   in	   the	   lot	   to	  which	   it	   relates,	   except	   a	  pre-­‐existing	  overriding	   statutory	   charge	  
recorded	  in	  the	  land	  register.162	  	  Under	  section	  90	  of	  the	  NT	  Act,	  where	  land	  has	  been	  subject	  to	  
a	   registered	   statutory	   charge	   for	  more	   than	   5	   years	   the	   owner	  may	   apply	   to	   the	   Registrar	   to	  
have	   the	   statutory	   charge	   removed.	   The	   Registrar	   will	   then	   give	   notice	   to	   the	   holder	   of	   the	  
charge	   requiring	   notice	   of	   the	   benefit	   of	   the	   charge	   within	   30	   days.	   If	   no	   written	   notice	   is	  
received	  by	  the	  holder	  of	  the	  charge	  it	  will	  be	  removed.	  
	  
Both	  approaches	  provide	  a	  satisfactory	  method	  for	  ensuring	  accuracy	  of	  the	  information	  on	  the	  register,	  
but	  one	  advantage	  of	  the	  second	  method	  is	  that	  the	  Registrar	  does	  not	  need	  to	  rely	  upon	  the	  efficiency	  
of	  third	  parties	  to	  remove	  the	  recorded	  interests.	  	  
	  
Compensation	  for	  inaccurate	  recording	  
The	  extent	  to	  which	  the	  state	  guarantee	  of	  title	  should	  extend	  to	  the	  recording	  of	  statutory	  RRR’s	  is	  the	  
final	  issue	  to	  be	  considered.	  The	  purpose	  of	  the	  guarantee	  is	  to	  compensate	  persons	  who	  suffer	  loss	  or	  
damage	  or	   are	  deprived	  of	   an	   interest	   in	   land	   through	   fraud	  or	  misfeasance.	   In	   the	  writers’	   view	   the	  
state	   guarantee	   should	   not	   be	   extended	   to	   loss	   suffered	   because	   of	   an	   inaccurate	   recording	   of	   a	  
statutory	   RRR	   for	   the	   primary	   reasons	   that	   the	   RRR	   is	   not	   registered	   on	   the	   land	   title	   register,	   but	  
maintained	  on	  a	  separate	  database	  and	  the	  recorded	  statutory	  RRR	  affects	  the	  use	  of	  the	  land	  and	  not	  
title	  to	  the	  land.	  	  
An	   important	   issue	   for	   a	  uniform	  Torrens	   legislation	   is	   the	  extent	   to	  which	   the	   current	   compensation	  
provisions	  may	  need	  to	  be	  recast.	  Current	  Torrens	  legislation	  provides	  for	  compensation	  arising	  from	  a	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
159	  	   Pamela	  O’Connor,	  Sharon	  Christensen,	  and	  Bill	  Duncan,	  ‘Legislation	  for	  Sustainability:	  A	  Framework	  for	  Managing	  
Statutory	  Rights,	  Obligations	  and	  Restrictions	  Affecting	  Private	  Land’	  (2009)	  35(2)	  Monash	  University	  Law	  Review	  233.	  
160	  	   Victoria:	  Heritage	  Act	  1995	  (Vic)	  s	  47(2)	  which	  requires	  the	  Executive	  Director	  to	  notify	  the	  Registrar	  of	  Titles	  each	  time	  
the	  Heritage	  Register	  is	  amended;	  s	  47(5)	  requires	  the	  Registrar	  to	  make	  recordings	  to	  bring	  the	  notice	  to	  the	  attention	  
of	  persons	  searching	  the	  folios	  for	  the	  affected	  parcels.	  A	  detailed	  provision	  for	  notification	  and	  recording	  is	  found	  in	  
the	  Land	  Acquisition	  and	  Compensation	  Act	  1986	  (Vic)	  s	  10	  (notice	  of	  intention	  to	  acquire).	  Queensland:	  Queensland	  
Heritage	  Act	  1992	  (Qld),	  s	  174	  requires	  notification	  of	  amendments	  to	  a	  heritage	  agreement	  and	  notification	  if	  the	  
agreement	  ends	  to	  the	  registrar	  of	  titles;	  Nature	  Conservation	  Act	  1992	  (Qld),	  s	  134	  notice	  to	  the	  registrar	  of	  nature	  
refuge	  or	  the	  revocation	  of	  the	  refuge.	  	  
161	  	   Rohan	  Bennett.	  Jude	  Wallace	  and	  Ian	  Williamson,	  ‘A	  Toolbox	  for	  Mapping	  and	  Managing	  New	  Interests	  Over	  Land’	  
(2008)	  40	  Survey	  Review	  43,	  47,	  table	  2.	  	  
162	  	   Land	  Title	  Act	  (NT),	  s	  88.	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mistake,	  omission	  or	  breach	  of	  duty	  of	  the	  Registrar	  or	  his	  or	  her	  employees.163	  It	  is	  generally	  accepted	  
that	  this	  provision	  requires	  that	  there	  is	  some	  breach	  of	  duty	  or	  fault	  on	  the	  part	  of	  the	  Registrar	  and	  in	  
the	   case	   of	   an	   omission	   that	   the	  Registrar	   has	   failed	   to	   do	   something	  which	   he	   or	   she	   is	   required	   to	  
do.164	  In	  those	  jurisdictions	  where	  statutory	  encumbrances	  can	  be	  recorded,	  the	  Torrens	  legislation	  will	  
generally	  impose	  an	  obligation	  on	  the	  Registrar	  to	  record	  anything	  required	  to	  be	  recorded	  by	  any	  other	  
Act.165	  The	  right	  to	  compensation,	  however,	  is	  not	  limited	  to	  acts	  or	  omissions	  in	  relation	  to	  registration	  
of	  interests	  as	  demonstrated	  in	  New	  South	  Wales	  where	  a	  successful	  claim	  was	  brought	  for	  a	  failure	  by	  
the	  Registrar	  to	  record	  a	  restrictive	  covenant	  against	  the	  title	  of	  the	  relevant	  lots	  where	  a	  duty	  to	  do	  so	  
existed	   in	   the	   Act.166.	   Therefore,	   if	   the	   Torrens	   legislation	   includes	   an	   obligation	   on	   the	   Registrar	   to	  
record	   statutory	   RRR’s	   notified	   by	   government	   departments,	   consideration	   needs	   to	   be	   given	   to	   an	  
exclusion	   of	   liability	   for	   a	   failure	   to	   record	   or	   a	   failure	   to	   record	   accurately.	   An	   example	   of	   such	   a	  
provision	   is	   the	  Land	  Title	  Act	  1994	   (Qld)	  s	  189(1)(l),	  which	  excludes	  compensation	  for	   loss	  or	  damage	  
resulting	   from	   incorrect	   information	   in	   the	  administrative	  advices	  register,	  where	  the	   information	  was	  
given	  to	  the	  Registrar	  by	  another	  entity	  and	  the	  incorrectness	  was	  not	  due	  to	  an	  error	  by	  the	  Registrar	  in	  
recording.	  Anybody	  who	   suffers	   loss	   thereby	  would	  be	   left	   to	  pursue	  his	   or	   her	   remedies	   against	   the	  
administering	  agency	  directly.	  
	  
5. Conclusion	  
In	  the	  introduction	  to	  this	  article,	  it	  was	  asserted	  that	  the	  Australian	  Torrens	  system	  largely	  ignores	  the	  
impact	   or	   influence	   of	   statutory	   restrictions	   or	   responsibilities	   on	   land	   ownership	   and	   unless	   there	   is	  
better	   alignment	   between	   Torrens	   principles	   and	   the	   sustainability	   agenda	   there	   is	   potential	   for	  
principles	  underpinning	  security	  of	  title	  to	  be	  eroded.	  It	  is	  clear	  that	  rights,	  restrictions	  and	  obligations,	  
particularly	  those	  relating	  to	  the	  regulation	  of	  the	  natural,	  cultural	  and	  built	  environment	  have	  arisen	  in	  
a	   haphazard	   way,	   without	   regard	   to	   classification	   and	   have	   manifested	   themselves	   in	   a	   variety	   of	  
different	  recordings	  or	  notations	  on	  registered	  titles.	  For	  example,	  a	  most	  egregious	  illustration	  of	  this	  is	  
the	   most	   recent	   legislative	   foray	   of	   the	   States	   into	   the	   various	   means	   of	   protecting	   rights	   to	  
biosequestration	   of	   carbon.	   A	   diversity	   of	   methods	   have	   been	   used	   to	   create	   carbon	   rights	   across	  
Australia,	   such	   as	   deeming	   a	   carbon	   right	   to	   be	   a	   profit	   a	   prendre	   and	   therefore	   registrable	   under	  
Torrens	   legislation	   in	   New	   South	   Wales,	   Queensland	   and	   Tasmania,	   and	   a	   series	   of	   “new”	   purpose	  
created	   property	   rights	   such	   as	   registered	   “forest	   property	   agreements”	   (South	   Australia),	   registered	  
“carbon	   rights”	   (Western	   Australia),	   and	   registered	   “forest	   carbon	   rights”	   (Victoria).	   Each	   of	   these	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
163	  	   Adrian	  Bradbrook,	  Susan	  V	  MacCallum	  and	  Anthony	  P	  Moore,	  Australian	  Real	  Property	  Law	  (4th	  ed,	  Lawbook	  Co,	  
Sydney,	  2007)	  para	  4.685,	  where	  the	  provisions	  are	  cited.	  Note	  that	  the	  Land	  Title	  Act	  1980	  (Tas)	  s	  153(1)(a)	  limits	  the	  
ground	  to	  mistakes	  etc	  of	  the	  Recorder	  and	  staff	  in	  carrying	  out	  their	  duties	  ‘under	  this	  Act’.	  The	  Real	  Property	  Act	  1886	  
(SA)	  s	  208	  refers	  to	  ‘error,	  omission,	  or	  misdescription	  in	  any	  certificate,	  or	  in	  any	  entry	  or	  memorial	  in	  the	  Register	  
Book’.	  
164	  	   Trieste	  Investments	  Pty	  Ltd	  v	  Watson	  (1963)	  64	  SR	  (NSW)	  98,	  106	  
165	  	   Land	  Title	  Act	  1994	  (Qld),	  s	  28;	  Real	  Property	  Act	  1900	  (NSW),	  ss	  31B,	  32;	  Land	  Titles	  Act	  1980	  (Tas),	  s	  34;	  Land	  Title	  Act	  
2000	  (NT),	  s	  30.	  
166	  	   Cirino	  v	  Registrar–General	  (1993)	  6	  BPR	  13,260,	  cf	  Trieste	  Investments	  v	  Watson	  (1963)	  64	  SR	  (NSW)	  98	  where	  the	  Court	  
of	  Appeal	  found	  that	  the	  omission	  of	  a	  resumption	  order	  from	  the	  register	  was	  not	  an	  ‘error	  or	  omission’.	  In	  the	  latter	  
case,	  there	  was	  no	  power	  to	  record	  the	  resumption	  order.	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instruments	  is	  the	  means	  by	  which	  carbon	  credits,	  to	  be	  traded	  nationally	  and	  internationally,	  with	  the	  
intention	  that	  they	  be	  protected	  for	  many	  years	  into	  the	  future.167	  This	  type	  of	  diversity	  of	  approach	  by	  
the	   States	   to	   achieving	   the	   same	   result	   is	   a	   significant	   barrier	   to	   any	   alignment	   of	   Torrens	   and	  
sustainability	  and	  would	  need	  to	  be	  addressed	  in	  the	  event	  of	  a	  uniform	  Torrens	  system.	  
Not	  only	  is	  greater	  consistency	  of	  approach	  to	  sustainability	  required,	  but	  also	  greater	  consistency	  and	  
coherence	  is	  required	  in	  determining	  the	  legal	  effect	  of	  new	  statutory	  RRR	  and	  how	  best	  this	  RRR	  should	  
integrate	   within	   the	   landownership	   framework	   of	   Torrens.	   The	   article	   makes	   a	   number	   of	  
recommendations	  about	  how	  an	  effective	  alignment	  of	   sustainability	  principles	  and	  Torrens	  principles	  
may	  be	  achieved.	  The	  recommendations	  are	  not	  without	  some	  element	  of	  controversy	  for	  those	  with	  a	  
purist	  view	  of	  Torrens,	  but	  the	  changes	  in	  the	  nature	  of	  land	  ownership	  and	  the	  importance	  of	  natural	  
resources	  to	  the	  sustainability	  agenda	  and	  climate	  change	  may	  demand	  a	  reconsideration	  of	  the	  way	  in	  
which	  the	  relationship	  between	  land	  and	  natural	  resources	  is	  conceived	  and	  how	  the	  Torrens	  system	  is	  
used	  to	  achieve	  this	  outcome.	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